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SECRETARY OF LABOR
M NE SAFETY AND HEALTH

FMSHRC- FCV
APRI L 29, 1988

CIVIL PENALTY PROCEEDI NG

ADM NI STRATI ON ( MsSHA) , Docket No. CENT 87-65-M
Petitioner A.C. No. 23-01670-05504
V. M ssouri Rock Plant No. 2
M SSOURI ROCK, | NC.
Respondent
DECI SI ON
Appear ances: Tobias B. Fritz, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Kansas City, M ssouri,
for Petitioner; Janes L. Burgess, Esqg., Johnson
Lucas, Bush, Snapp & Burgess, Kansas City,
M ssouri, for Respondent.
Before: Judge Broderick
STATEMENT OF THE CASE
In this proceeding, the Secretary of Labor (Secretary) seeks

Ci Vi

penal ti es as excessive. Both

Pursuant to my prehearing order

November 30, 1987. It listed

Lauf enber g,

identity as yet unknown).

and Representative of Caterpillar Tractor
Respondent filed its response on Decenber

penalties for three alleged violations of the mandatory safety
standard contained in 30 C.F.R $ 56.9003.
al l egations that the violations occurred,

Respondent chal | enges the
and contests the proposed
parties engaged in pretrial discovery.
the Secretary filed its responses on
its witnesses as El don Ramage, Richard
Co. (specific
1

1988, and listed its witnesses as W A Ellis, Jesse B. Case, Merril
Gordon, John Strosnider, JimFiser, Bill MC anahan, and Ken Messerli
| issued a notice of hearing on Decenber 7, 1987, scheduling the matter

for hearing comrencing February 10, 1988, in Kansas City, Mssouri. On
February 8, 1988, | received copy of a letter fromcounsel for the
Secretary to counsel for Respondent inform ng himthat John L. Robinson,

an enpl oyee of Everett Quarries,

pursuant to subpoena,

"in lieu of a representative of Caterpillar
i ndicated in the prehearing exchange."

woul d testify on the Secretary's behal f
Co., as

On February 8, 1988, Respondent

filed a notion to exclude the testinony of John L. Robinson.
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The case was called for hearing on February 10, 1988, in Kansas City,
M ssouri. The parties argued the notion to exclude on the record, prior
to the calling of any witnesses. | reserved ny ruling on the notion and
stated that | would permt the Secretary to call M. Robinson and would
rule on the adm ssibility of his testinmny when | decided the nmerits of
the case. Counsel for Respondent themindicated that he w shed to cal
a Robert Matter to testify; the Secretary objected and | again rul ed that
he woul d be pernmitted to testify, and | would rule when | decided the
case, whether the testinony was properly received.

El don E. Ramage and John Robinson (in rebuttal) testified on behalf

of the Secretary. Kenneth Messerli, WIlliamEl|lis, Robert Matter
Merrill Gordon, Jesse Case and WIIliam MCl anahan testified on behalf of
Respondent. Both parties filed posthearing briefs. | have considered

the entire record and the contentions of the parties and nake the foll ow ng
deci si on.

MOTI ON TO EXCLUDE TESTI MONY

As | indicated earlier, each party has engaged in pretrial activity.
My prehearing order was originally issued on August 28, 1987, and required
responses, including disclosure of the names of w tnesses, by Cctober 30,
1987. By order issued Cctober 5, 1987, | extended the time to Novenber 30,
1987. Responses were filed by both parties, and on Decenber 7, 1987,
i ssued the notice of hearing for February 10, 1988. The failure of counse
to notify each other and the court of the identity of proposed w tnesses
Robi nson and Matter precluded the possibility of their being interviewed or
deposed. No sufficient justification for the failure to disclose the nanes
of the witnesses has been advanced. (I reject the notion that Robinson's
identity is protected under 29 $ CF. R 2700.59 as a "mner wtness").
Therefore, | will not consider the testinony of either Robinson or Mtter
in making this decision.

FI NDI NGS OF FACT

Respondent was at all pertinent tines, the owner and operator of a
linmestone quarry in Clay County, Mssouri. During the cal endar year
1986, 26,527 man hours were worked at the mine. |In the 24 nonth period
prior to the citations and orders involved in this case, there were two
paid violations of mandatory health and safety standards at the m ne
The penalties proposed herein would not affect Respondent's ability to
continue in business.

On February 3, 1987, Federal M ne Inspector Eldon Ramage perfornmed a
regul ar i nspection of the subject nmne. Caterpillar
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tractor scraper No. 643 was rempving overburden in the Northwest corner of
the quarry. The terrain was relatively hilly, with a 10 to 15 percent
grade between the cut and the fill. The inspector wished to test the
brakes on the scraper and directed the driver to apply brakes while the
equi pment was noving. The scraper was on a slight downgrade at the tine.
The driver dropped the pan and the unit stopped. The Inspector then
directed himto stop by using the wheel brakes. The wheel brakes did

not stop the vehicle. The driver stated that he had no air pressure for
t he wheel brakes. The Inspector then issued citation 2846910 charging a
violation of 30 CF. R $ 56.9003 for failure to provide adequate brakes
on powered nobile equi pnent. The citation directed that it be corrected
by February 4, 1987. On February 20, 1987, the Inspector nodified the
citation, increasing his evaluation of the gravity of the violation and
denoni nating the violation as significant and substantial. The origina
citation was served upon Merrill Gordon, Respondent's safety director

who acconpani ed the i nspector. He had the scraper sent to the nechanics.
The Superintendent Jesse Case |left on vacation at the end of the week and
apparently did not tell his successor about the brake problem on the
scraper.

On February 25, 1987, Inspector Ramage returned to the mne. He had
scraper 643 tested and again found that it had no brakes. He issued a
104(b) order for nonconpliance with the previous citation. He also tested
scrapers 648 and 641 which were being operated in the quarry stripping
over burden, and found that they had i nadequate wheel brakes. He thereupon
i ssued citations 2846916 and 2846917.

Al'l of the scrapers are operated both in the quarry and in the parking
area where nai ntenance work was perforned.

The scrapers wei gh about 35 tons enpty. A fully |oaded pan or bow
wei ghs an additional 35+ tons. Respondent's equi pnent operators
custonmarily stop the unit by dropping the bow. The wheel brakes, in
Respondent's practice, are used only when noving the equi pment from one
| ocation to another.

After the order and citations were issued on February 25, 1987, the
brakes were repaired and the citations and order were terni nated on
March 16, 1987.

REGULATI ON
30 CF.R $ 56.9003 provides:

Power ed nobil e equi prent shall be provided with
adequat e brakes.
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| SSUES

1. \Whether the fact that a powered nobile tractor-scraper can be
and ordinarily is stopped by dropping the pan or bowl establishes that
the scraper is provided with adequate brakes?

2. |If the violations charged are established, what are the
appropriate penalties.

CONCLUSI ONS OF LAW

JURI SDI CT1 ON

Respondent is subject to the provisions of the Federal M ne Safety
and Health Act (the Act) in the operation of the subject mne. | have
jurisdiction over the parties and subject matter of this proceeding.

VI OLATI ON
The scrapers cited in this proceeding were clearly powered nobile

equi pment. The wheel brakes or service brakes were clearly defective.
Respondent's position is that the pan or bowl provided adequate brakes.

The term "brake" is defined in the American Heritage Dictionary of
the English Language (New Col |l ege Edition 1976) as:

1. A device for slowing or stopping notion, as of a
vehicle or machine, especially by contact friction
2. Oten plural. Any check that slows or stops action

The sanme termis defined in A Dictionary of Mning, Mneral and Rel ated
Terms (U.S. Dept. of the Interior 1968) in part as

A device (as a block or band applied to the rim of

a wheel) to arrest the notion of a vehicle, a machine
or other nechani sm and usual ly enpl oying sonme sort of
friction.

In an early case under the Act, a caterpillar |oader was found to
have a substantial air leak in its braking system The m ne operator
was charged with violating 30 C.F.R $ 56.9-2 which requires that
equi pnent defects affecting safety be corrected before the equipnent is
used. In affirmng the citation, Conm ssion Judge Koutras rejected as a
def ense "Respondent's argunents and suggestions that the | oader could be
st opped by dropping and draggi ng the bucket or by using the transm ssion."
Secretary v. Evansville Materials, Inc., 2 FMSHRC 2321, 2326
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(1980). In the case of Mneral Exploration v. Secretary, 6 FMSHRC 316
(1984), Judge Morris considered citations charging two scrapers with having
i nadequat e brakes. The scrapers were also equipped with retarders. In

uphol ding the citations, the Judge said at page 321

I conclude that retarders under certain conditions

wi Il reduce an engine's RPMs and, consequently, they
will reduce the speed of a vehicle. However, down
shifting the transmi ssion on an autonobile also
will reduce its speed but no one considers that a

transm ssion is part of a braking system

In the recent case of Secretary v. Brown Brothers, 9 FMSHRC 636 (1987)
involving a citation for inadequate brakes on a truck, Judge Koutras said
at page 656:

The fact that the respondent used a variety of
met hods to stop the truck is irrelevant.

In the same case, MSHA's argunent that "'Adequate brakes' clearly requires
at | east service brakes and not the use of other nmethods or the ingenuity
of the enployee to stop a vehicle" was adopted by the Judge. Id. at 657.

The testinony in the case before ne establishes that dropping the pan
is the usual nethod of stopping the scrapers while operating in the quarry.
In many situations it is the quickest and safest way to stop it. However,
there are instances when dropping the pan is not safe or effective: when
operating on pavement or on other hard surfaces, dropping the pan cannot be

used; when the scraper engine fails while ascending a hill, dropping the
pan will not stop the scraper going backwards downhill; in the case of
buried rock or a linmestone knoll, dropping the pan could injure the scraper
oper ator.

The primary purposes of the pan or bowl on a scraper are, of course,
to scrape, to strip, to load. Stopping the vehicle is not a primary
function of the pan. Wheel or service brakes are intended to stop the
vehicle; they are installed for that purpose.

I conclude that the term "brakes" in the standard involved here refers
to the wheel or service brakes. They are required to be adequate, i.e., to
be able to stop the equipment in a reasonabl e distance. The fact that
there are other effective nmeans of stopping the equi pment does not satisfy
the standard. Therefore |I conclude that the violations charged in the
citations involved here have been established.
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PENALTY

DE NOvVO

Under section 110(i) of the Act, the Commi ssion has de novo authority
to assess civil penalties for violations of the Act considering the
six statutory criteria. Therefore the fact that the Secretary assessed
penal ti es under the "special assessnment" provisions of 30 C.F. R Part 100
is irrelevant. Sellersburg Stone Co., 5 FMSHRC 287 (1983) aff'd,
Sel l ersburg Stone Co. v. FMSHRC, 736 F2d. 1147 (7th Cir. 1984).

SI ZE AND PRI OR HI STORY
Respondent is a large operator. Its history of previous violations

is small, and penalties otherw se appropriate should not be increased
because of its history.

GRAVI TY

The scrapers are normally operated at no nore than 12 to 15 nmiles
per hour, and ordinarily at much less than that. | have found that they
are normally stopped by dropping the pan. However, | further found that

the service brakes may be required in some situations. The scrapers are
extrenely heavy and in the event they collided with a pedestrian or

anot her piece of equi pnment could cause serious injury. | conclude that
the violations were noderately serious.

NEGLI GENCE

Nor mal routine inspection and nai ntenance woul d have shown Respondent
that the brakes were defective. It either knew or should have known that
they were inadequate. In the case of scrapers 648 and 641 cited on
February 25, 1987, Respondent had been put on notice by the citation issued
February 3, 1987, on scraper 643 that the brakes should be inspected on its
equi pnent. The violation charged in citation 2846910 was the result of
Respondent's negligence; the violations charged in citation 2846916 and
2846917 were the result of gross negligence.

GOCD FAI TH COVPLI ANCE

Respondent did not abate the violation charged in citation 2846910
until a 104(b) order was issued three weeks later. It did not denpbnstrate
good faith in attenpting to achieve rapid conpliance, and the penalty will
be increased because of its failure. Wth respect to the violations
charged in the other
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citations (2846916 and 2846917), it did show good faith conpliance.

PENALTY AMOUNTS

Considering the criteria in section 110(i) of the Act, | conclude
that the appropriate penalties for the violations are:

Citation Penal ty
2846910 $ 800
2846916 600
2846917 600
$2000
ORDER

Based on the above findings of fact and conclusions of law, IT IS
ORDERED t hat Respondent pay the sum of $2000 within 30 days of the date
of this decision for the violations found herein.

Janes A. Broderick
Adm ni strative Law Judge
Di stri bution:

Tobias B. Fritz, Esq., U S. Departnment of Labor, Ofice of the Solicitor,
911 WAl nut Street, Kansas City, MO 64106 (Certified Mil)

James L. Burgess, Esq., Johnson, Lucas, Bush, Snapp & Burgess, 1414 Honme

Savi ngs Buil di ng, 1006 Grand Avenue, Kansas City, MO 64106 (Certified Mil)



