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FMSHRC- FCV
JUNE 10, 1988
BETHENERGY M NES, | NC., CONTEST PROCEEDI NG
Cont est ant Docket No. PENN 88-107-R
V. Order No. 2878578; 12/8/87
SECRETARY OF LABOR, Canbria Sl ope Mne No. 33
M NE SAFETY AND HEALTH M ne | D 36-00840
ADM NI STRATI ON ( MsHA) ,
Respondent
DECI SI ON

Appearances: Howard K. Agran, Esq., Ofice of the Solicitor
U. S. Departnent of Labor, Phil adel phia,
Pennsyl vania, for the Secretary; R Henry Moore, Esq.
Buchanan | ngersoll, P.C., Pittsburgh, Pennsylvania.

Bef or e: Judge Wei sberger
St atenent of the Case

In this proceedi ng, BethEnergy Mnes, Inc., (Contestant) seeks to
contest a section 104(d)(2) Oder issued on Decenber 9, 1987. The Notice
of Contest was filed on January 4, 1988, and the Answer of the Secretary
(Respondent) was filed on January 25, 1988. Pursuant to notice, the case
was heard in Hollidaysburg, Pennsylvania, on February 25, 1988. Sanuel J.
Brunatti and Joseph D. Hadden, Jr. testified for Respondent. WIIliamH.
Radebach and John Gallick testified for Petitioner

Contestant filed its Brief on April 21, 1988 and the Respondent
filed its Findings of Fact and Concl usions of Law on April 25, 1988.

Stipul ations

The Parties stipulated the following facts as set forth in
Contestant's Prehearing Menorandum

1. The Canbria Slope Mne No. 33 is owned and operated by BethEnergy.
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2. The Admi nistrative Law Judge has jurisdiction over this
proceedi ng; BethEnergy and M ne No. 33 are subject to the jurisdiction
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. $$801 et seq.

3. The annual production of Mne 33 is approximately 1.7 mllion
tons. The operator's annual production is approximtely 6 mllion tons.

4. The authenticity of the exhibits at hearing is stipulated, but no
stipulation is made as to the facts asserted in such exhibits.

5. The subject order was properly served by a duly authorized
representative of the Secretary of Labor upon agents of BethEnergy and
may be admitted into evidence for the purpose of establishing its issuance
and not for the truthful ness or rel evancy of any statenment asserted
therein. (Respondent's Prehearing Menorandum P. 2-3, Tr. 9-10.)

6. That no clean intervening inspection had occurred since the
i ssuance of the June 25, 1985, section 104(d) Order on which the section
104(d)(2) Order was based. (This stipulation is contained in Contestant's
Letter of March 1, 1988.)

Regul at ory Provi sion
30 CF.R $ 75.316 provides as follows:

"A ventilation system and net hane and dust contro
pl an and revisions thereof suitable to the conditions
and the mning system of the coal nine and approved by
the Secretary shall be adopted by the Operator and set
out in printed formon or before June 28, 1970. The
pl an shall show the type and | ocation of mechanica
ventilation equi pnment installed and operated in the
m ne, such additional or inproved equi pnent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at | east
every 6 nonths."
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Approved Ventil ation Pl an

Page 7 of the approved plan as pertinent provides as follows:

* %

In addition to the other information required to
be shown on the map, the follow ng shall also be shown:

* x %

2. Al stopping, regulators, overcasts,
undercasts, air-lock and nan doors.

Revi si on No. 29 approved August 24, 1987, provides as
pertinent as follows:

Construction of Regul ators

"Regul ators are constructed of concrete
bl ocks or steel or a conbination of both.”

Order No. 2878578

Order No. 2878578 issued on Decenber 8, 1987, provides as foll ows:

The approved ventilation and net hane and dust

control plan was not being conplied with in the

1 West C prime area of the mine in that an intake
regul ator constructed of brattice cloth was placed
across the 1 West left side intake entry just inby
the junction of the No. 7 entry of left. The operator
has no approval to construct air intake regulators at
this |l ocation. The operator was previously notified
that prior to constructing intake regulators prior
approval nust be obtained fromthe District Manager
The operator's approved plan states regulators wll
be constructed of concrete bl ocks or steel or a

conbi nati on of both, not canvas. This area is

exam ned each week by a certified person.

Fi ndi ngs of Fact and Concl usi ons of Law

Based upon the stipulation of the Parties, | conclude that Contestant
is subject to the jurisdiction of the Federal Mne Safety and Health Act
of 1977, 30 U.S.C $ 801 et seq., and that | have jurisdiction over this

proceedi ng.
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W lliamH Radebach, who was responsible for all the underground
wor k at Respondent's C prine seam testified, in essence, that sonetine
in Septenmber of 1987, there was too much air going up the No. 4 intake
entry. Accordingly, he installed a curtain with an openi ng of
approximately 2 feet by 3 feet in the upper right hand corner in order
to decrease the amount of air going up this entry. The ventilation plan
in affect, when the curtain was installed, and when it was observed by
MSHA | nspector Sanmuel J. Brunatti, on Decenber 9, 1987, did not indicate
any regul ator, door, or check curtain at the site where Radebach installed
the curtain in question.

It is Contestant's position, as testified by Radebach, that the
curtain in question was installed only as a tenporary nmeasure pending
approval of permanent stoppings in entry No. 4, which had been submtted
to MSHA for approval on October 29, 1987. John Gallick, the Director of
Safety for Respondent's Pennsylvania Division, testified, in essence,
that temporary curtain checks are usually installed at the discretion of
the foreman, as there are always daily adjustnments being made. Essentially
he indicated that subsequent to the installation of temporary curtains,
subm ssions are provided to MSHA at the next six nmonth ventilation plan
review. On cross-exam nation, Brunatti indicated that he agreed that
tenporary canvas curtains in the work face can be noved in the course of
the day without prior approval, and that if a regulator would have to be
repaired a tenporary curtain could be installed w thout prior approval of
MSHA.

The ventilation plan for Respondent, as indicated in Government
Exhibit 2, required all regulators to be shown on the Ventilation Plan Map
The plan does not contain any definition of the termregulator nor is such
a termdefined in the regulations. The only definition in the record of
the termregul ator consists of the uncontradicted testinony of Brunatti and
Joseph D. Hadden, Jr., MSHA's District Chief of Ventilation. Brunatt
indicated that a brattice curtain or check redirects air fromone entry to
anot her, whereas a regulator is used to control the anopunt of air going
through it by its opening and closing. (Tr. 24) In sinilar fashion, Hadden
stated that a regulator provides an artificial resistance in an air course,
(Tr. 127), and is designed to provide uniformdistribution of air in
sections (Tr. 139). Radebach also indicated that anong ot her devices
canvas checks are used to regulate air (Tr. 181). Also the MSHA Trai ning
Manual , Governnment Exhibit 8, indicates that a regulator can be nmade by
tacki ng down one corner of a check curtain.
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Accordingly, | find that the check curtain in question, installed
with one corner down in order to decrease the flow of air in the No. 4
entry, was a regulator. Inasnuch as the curtain in question was placed at
a position that was not approved for the placement of a regulator in the
ventilation plan that was in effect, |I find that there was a violation of
the ventilation plan and hence of section 75.316, supra.

In reaching ny decision, |I did not place nmuch wei ght upon
Respondent's argunent that the check curtain in question was only
tenporary, and that tenporary curtains do not have to be shown on a
ventilation plan. Gallick's testinmony is to the effect that, in general
tenmporary checks are installed at the discretion of the foreman (Tr. 242),
and thus are not required to be noted in a ventilation plan. | find that
Brunatti's testinony clarifies that tenporary curtains can be noved and
installed on a regular basis when they are utilized at the working face
where coal is actually being mined (Tr. 23, 57). He also indicated that
tenmporary curtains could be installed at the site of a regulator if the
latter is being repaired (Tr. 82, 87). 1In contrast, the curtain in
guestion was installed approximately 5,000 feet fromthe working face.

Al so, there is a doubt as to whether the instant canvas curtain was only
tenporary. | note that Radebach indicated, on cross-exam nation, that it
was intended to | eave the curtain in question in place "forever" if
necessary or until MSHA had approved his plan for a permanent stopping.
(Tr. 203)

.

Brunatti also found the canvas curtain in question to be violative
of a provision of the plan, Government Exhibit 4, which is headed
"construction of regulators” and which provides that "Regul ators are
constructed of concrete blocks or steel or a conbination of both." Radebach
testified that MSHA enpl oyee Al ex O Rourke, upon reviewi ng Contestant's
proposal s concerning construction of regulators, indicated, in essence,
that MSHA's concern was directed to the regulators used to control the
return air on working sections. (Tr. 183) Gllick indicated when he net
with O Rourke, pursuant to a MSHA's request to present |anguage concerning
the construction of regulators, there was no discussion with regard to
tenporary regulators and the exanpl es used at the discussion related to
split regulators. He said that it was not contenplated that the | anguage
in Governnent Exhibit 4 was to include tenporary regul ators. However, for
the reasons | set forth above, (infra l.), | have concluded that the
curtain in question was a regulator. As such, the unqualified | anguage of
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the plan, as evidenced by Government Exhibit 4, required it to be
constructed of either concrete blocks or steel or both. Inasmuch as the
curtain in question was constructed of canvas it violated the approved
ventilation plan.

It is the position of the Respondent, that the violation herein was
significant and substantial. Respondent's witnesses indicated that the
installation of the curtain in question, with only an approxinmately 2 feet
by 3 feet opening, along with the fact that the other entries in the
section are closed off, could have the effect of decreasing the air in the
gob area to the point where there would be insufficient air to vent the
met hane there. In this connection, reference is nade to testinony that
Contestant's mne produces the nmost nmethane in the State of Pennsyl vani a.
Al so, Respondent cites testinony to the effect that the curtain herein,
due to its canvas construction, is susceptible of becom ng dislodged or
knocked down in a rib roll or roof fall. It thus is argued that should it
be dislodged it would have the effect of reducing the air available to
ventilate the gob area between No. 2 West and No. 1 West Sections.

I conclude that the hazard of an accumul ati on of nmethane fromthe
gob area, is contributed to by the installation of the curtain herein.

However, | find that there was insufficient evidence to conclude that there
is a "reasonabl e |likelihood that the hazard contributed to will result in
injury." (Mathies Coal Conpany, 6 FMSHRC 1, 3-4 (January 1984); (See also,
Texas @ulf, Inc., 10 FMSHRC (Slip. op. April 20, 1988)). | note, in this

connection, that the Respondent has failed to i ntroduce any evidence as to
either the specific amount of nethane in the gob area, or any neasurement
of air flow subsequent to the installation of the curtain in question. The
only evidence with regard to nethane, consists of Brunatti's statenents, on
cross-exam nation, that, based on an auto tester when he was in the area in
guestion, he concluded that the nethane was not in excess of one percent.
He did not indicate the specific nmeasurenent of the nmethane. |n addition
any likelihood of an explosion is mnimzed by the fact that on the date in
guestion, mning was no |onger being perfornmed in the No. 1 West Miin
Section. | thus conclude that the violation herein was not significant and
substantial (see Mathies Coal Conpany, supra).

V.

Respondent's position, that the violation herein was caused by
Contestant's "unwarrantable failure," appears to be predicated upon the
opi nion of Brunatti that, in essence, the installation of the curtain in
guestion, was a device identical to that requested by Respondent in its
letter of October 29, 1987, and not accepted by MSHA on November 19, 1987,
(Government Exhibit 5).
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Al so cited by Respondent is the testinony of Radeback agreeing that the
regulators in use in No. 1 West Section on Decenber 9, did not neet the
terms of Government Exhibit 4, which sets forth the construction

requi renents of regulators (Tr. 200). Respondent avers that accordingly
contestant installed the curtain in question knowing it did not conport
with Government Exhibit 4. |In addition, Respondent argues that
Contestant's w tnesses acknow edged that the ventilation plan does not
contain any provisions pernmitting the installation or erection of such

a tenporary curtain.

In the recent case of Enery M ning Corporation 9 FMSHRC 1997
(Decenber 1987), the Comm ssion held that "unwarrantable failure," is
nmore than ordi nary negligence and requires "aggravated conduct.” | find
the testinony of Contestant's witnesses to be credible and I concl ude
that they acted in good faith, although in error, in interpreting the
ventilation plan in question as not requiring prior approval by MSHA of
the installation of tenporary curtains, such as the one in question

Accordingly, | find that Contestant's violation of the section 316, supra,
and the ventilation plan was not as a result of its aggravated conduct.
Further, | find the testinmny of Contestant's wi tnesses to be credible and

find that they acted in good faith in interpreting the ventilation plan
herein as not requiring a tenporary curtain regulator to be constructed of
either concrete block or steel as set forth in Government Exhibit 4.
Accordingly, | conclude that Contestant's action herein did not constitute
an unwarrantable failure.

ORDER

It is ORDERED that Citation No. 2878578 issued on Decenber 9, 1987,
be nodified to a section 104(a) Order and to reflect that it is not
significant and substantial and is not caused by Contestant's unwarrantabl e
failure. In all other respects the Citation is affirmed.

Avram Wei sber ger
Adm ni strative Law Judge

Di stri bution

R. Henry Moore, Esq., Buchanan Ingersoll, P.C., 600 G ant Avenue,
75th Floor, Pittsburgh, PA 15219 (Certified Mil)

Howard K. Agran, Esq., Ofice of the Solicitor, U S. Departnent of Labor
Room 14480- Gat eway Bui |l di ng, 3535 Market Street, Philadel phia, PA 19104
(Certified Mail)



