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Petitioner A. C. No. 33-00968-03650
V. Nel ms No. 2 M ne

YOUGHI OGHENY & OHI O COAL
COVPANY,
Respondent

DECI SI ON

Appear ances: Patrick M Zohn, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Cleveland, Onhio for the
Secretary of Labor; Robert C. Kota, Esq., St. Clairsville,
Chi o, for Youghi ogheny & Ohi o Coal Conpany.

Before: Judge Melick

These cases are before nme upon remand by the Conm ssion on May 13,
1988, to determine the validity of the order at bar issued pursuant to
section 104(d) (1) of the Federal M ne Safety and Health Act of 1977,

30 UUS.C. $ 801 et. seq., the "Act". Mre specifically the issue on
remand i s whether the admitted violation of 30 CF.R $ 75.1710-1(a)(2)
charged in the order was the result of the mne operator's unwarrantable
failure to conply. The Comm ssion has also directed that the penalty
assessment be reexamined in light of the determi nation on unwarrantability.

Unwarrant abl e failure nmeans aggravated conduct, constituting nore
than ordi nary negligence, by a m ne operator in relation to a violation of
the Act. Emery M ning Corporation, 9 FMSHRC 1997
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(1987), petition for review filed 88-1019 (DC Cir. January 1988);
Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007 (1987). In these
cases the Conmi ssion conpared ordinary negligence, as conduct that
is "inadvertent," "thoughtless,” or "inattentive," w th conduct
constituting an unwarrantable failure, i.e. conduct that is "not
justifiable" or "inexcusable".

In this case the evidence is undisputed that on August 1, 1986,
Youghi ogheny and Ohi o Coal Company (Y & 0) section foreman John Sl ates
directed one of his miners, David Parrish, to operate a scoop tractor
not equi pped with a canopy inby the |ast open crosscut in the main north
section of the Nelnms No. 2 mine. Because of the mining height the
operation of the scoop in this area without a cab or canopy was
acknowl edged to be a violation of the cited standard.

David Parrish testified that Slates told himto operate the
scoop in the violative manner. Moreover Slates hinself admitted to
I nspector Ervin Dean of the Federal M ne Safety and Health Adm nistration
(MSHA), in the presence of Y & 0 mine superintendent Charlie Wrschum and
Y & O safety director John Whods, that "they had used the scoop in and
i nby that area, inby the |ast open break,” and that "it didn't have a
canopy on it," and that "he knew that it was supposed to." (Tr. 13-14
and 16-17). Slates also acknow edged to I nspector Dean that he had
ordered the scoop tractor to be operated without a canopy in the |ast
open crosscut and that he knew it was a violation (Tr. 13 and 28).

Under cross exami nation by counsel for Y & 0, Inspector Dean thought
that Sl ates "m ght have said sonething to the effect I wasn't thinking"
but he was not sure that was said. In addition on further cross
exam nation of Dean the follow ng colloquy occurred:

Q [By Y & O Counsel] You said he | Foreman John Sl at es]
wasn't have made a ni st ake?

A [By Inspector Dean] | don't have a doubt that he made a

m st ake.
Q I nean as opposed to intentionally breaking the | aw?
A. Yes. And again, | said he may have said that. | don't

really remenber what was said.

Q Woul dn't that be very inportant to you to know why he
Operated that piece of equipnent |ike that?



A Yes.
Q But you didn't -- you just thought he m ght have said
it -- that he wasn't thinking at the tine?

A Yes, | guess so. [Tr. 28-29].

Y & 0 has suggested that the above testinonial exchange proves that
Section Foreman Slates did not intentionally direct the scoop tractor to
be operated without a canopy in the |ast open crosscut and that his
conduct or failure to act was therefore the result of nere inattention or
i nadvertence. However since a necessary prem se underlying the questions
propounded by Y & O counsel was never established (Dean could not "really
remenber” what Slates had said) the testinonial conclusion (that Slates
was not intentionally breaking the | aw) based on that prem se nust be
di sregarded. Indeed the testinony of Inspector Dean is so equivocal
uncertain and anbi guous on this point as to be wi thout probative val ue.

In addition | can give but little weight to the answer of the scoop
operator, David Parrish, to the anmbi guous and specul ati ve questi on under
cross exam nation by Y& counsel that he did not think his section foreman
was intentionally placing himin a position where he m ght be hurt. The
response is particularly inconsequential in the context of unwarrantability
since the violation has not been found to be "significant and substantial"”
or serious. Parrish was also asked to speculate in the foll owi ng exchange:

Q [By Y & O Counsel] In your estimation do you think
that possibly the section foreman : nay have gotten
m xed up on where this scoop was bei ng operated?

A. I don't believe that he got m xed up, with his
experience, but | believe that in the confusion of
stuff and nor |oading any coal -- he didn't nmean to

have it done, as far as that. John Slates is a safe
man. He's a safe boss to work for as far as that
(Tr.35).

Agai n however such a specul ative, ambi guous and conflicting response
has no probative value to the issue at hand.
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| also give but little weight to the specul ation of Don Statl er
the Y & O Safety Director who, although not present either at the tinme
of the violation or at the later interview of Statler, suggested that
Foreman Sl ates coul d have been confused in ordering his enployee to
operate the scoop in the manner described. There is insufficient probative
evidence in the record before ne that Slates was in fact confused and there
is no evidence that he in fact told Statler that he was confused. In sum
there is essentially nothing but vague speculation to support Y & Os
contentions in this record.

Mor eover the one person who could have answered the question at
i ssue, Section Foreman Slates, was not even called as a witness by Y & O.
It is a well established rule of evidence that if a party knows of the
exi stence of an available witness on a material issue and such witness is
within its power to produce and, if, wi thout satisfactory explanation it
fails to call him an inference nmay be drawn that the testinony of the
wi t ness woul d not have been favorable to such party. 2 Wgnore, Evidence
$ 285 (Chadbourn rev. 1979); Jones on Evidence, Presunptions and Inferences
$ 3.91. It may indeed reasonably be inferred in this case by the
unexpl ained failure of Y & O to have called this nost essential wtness who
was one of its own enployees, that his testinony woul d not have been
favorable to Y & 0. The sane inferences can be drawn fromthe unexpl ai ned
failure of Y & 0 to have called Wirschum and Wods, two of its other
enpl oyees who were present at the neeting at which Slates made his critica
adm ssions to Inspector Dean.

Under the circunstances Y & Os claimthat Slates' comm ssion of the
violation herein was nerely the result of inadvertence, thoughtlessness or
inattention is without credible or probative evidentiary support. 1In light
of the strong affirmative evidence that Slates directed Parrish to perform
work in violation of the standard and that he knew it was a violation to
do so, | find that his conduct was aggravated and neither justifiable nor
excusable. This constitutes "unwarrantable failure" and the section
104(d) (1) order is accordingly affirmed. This evidence al so supports a
finding that this was an intentional violation and the $400 penalty
previously ordered in this case is accordingly warranted.
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ORDER

Order No. 2828634 is affirned and the contest of that order is denied.
Youghi ogheny & Chio Coal Conpany is directed to pay a civil penalty of
$400 within 30 days of the date of this decision.

Gary Melick
Adm ni strative Law Judge
Di stribution:

Robert C. Kota, Esqg., Youghi ogheny & Chio Coal Co., P.0. Box 1000,
St. Cairsville, OH 43950 (Certified Mail)

Patrick M Zohn, Esq., Ofice of the Solicitor, U S. Departnent of Labor,
881 Federal Office Building, 1240 East Ninth Street, Cl eveland, OH 44199
(Certified Mail)

Vi cki Shteir-Dunn, Esq., Ofice of the Solicitor, U S. Departnent of Labor,
4015 W son Boul evard, Arlington, VA 22203



