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PETI TI ONER A.C. No. 34-01353-03509
V.
Wel ch M ne

PATCH COAL COVPANY,
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DECI SI ON

Appearances: M chael Overa, Esq., Ofice of the Solicitor, U S.
Department of Labor, Dallas, Texas, for the Petitioner
Marcus A. Wley, Mning Engi neer, W/I ey Engineering, Inc.
Broken Arrow, Oklahoma, for the Respondent.

Bef or e: Judge Koutras

St atement of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessments in
the amount of $1,050, for five alleged violations of mandatory
training standard 30 C.F.R [ 48.26(a). The respondent filed an
answer denying the violations, and a hearing was held in Tul sa,
Ckl ahoma. Al t hough the parties waived the filing of posthearing
briefs, | have considered their oral arguments made on the record
during the hearing in ny adjudication of this matter.

| ssues

The issues presented in this case include the follow ng: (1)
whet her the respondent violated the cited nmandatory training
standard; (2) whether the violations resulted from an
unwar rantabl e failure by Patch Coal Conpany to conply with the
requi renents of the cited standard; and (3) whether or not the
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violations were significant and substantial. Assum ng the
violations are affirmed, the question next presented is the
appropriate civil penalties to be assessed pursuant to the
penalty criteria found in section 110(i) of the Act.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301, et seq

2. Sections 110(a), 110(i), 104(d), and 105(d), of the Act.
3. Commi ssion Rules, 29 C.F.R 0O 2700.1, et seg.

Stipul ations
The parties stipulated to the following (Tr. 3A4):

1. The respondent's history of prior violations
consists of two (2) citations issued during the
twenty-four (24) nonths prior to the violations in this
case, over a period of twenty-two (22) inspection days.

2. The respondent's annual 1986 coal production was
28,000 tons, with first-quarter 1987 production of
12, 000 tons.

3. The respondent adnits to "technical violations" of
the training requirements of 30 C.F. R [0 48.26(a), but
contests the inspector's gravity and negligence

findi ngs.

Di scussi on

The contested section 104(d) (1) citation and orders were
i ssued by MSHA I nspector Johnny M Newport in the course of an
i nspection which he conducted at the mine on April 13, 1987, and
they are as follows:

Section 104(d)(1) Citation No. 2839121, issued on April 13,
1987, at 8:30 a.m, cites an alleged violation of 30 CF.R O
48. 26(a), and the condition or practice is described as foll ows:

M. Gary Layton determned to be a newmy enpl oyed
experienced miner operating a 988AB front-end | oader at
pit 004A0 |oad rear dunp trucks. A discussion with M.
Layton reveal ed
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he had received no newy enpl oyed experienced miner training.
M. Layton had been working at this mne for approxi mately
t hree weeks.

The inspector nmade gravity findings of "reasonably |ikely"
resulting in "fatal" injuries, and he concluded that the
violation was "significant and substantial." He al so made a
negl i gence finding of "reckless disregard,” and included all of
these findings on the face of the violation formby marking the
appropriate places under Section |Il, "lnspector's Evaluation."

At 8:45 a.m, on April 13, 1987, the inspector issued
section 104(d)(1) Order No. 2839123, which states as foll ows:

M. Scott Bullard determned to be a newWy experienced
(empl oyed) m ner operating a caterpillar 769B rear dunp
truck at pit 004A0 had not received newy enpl oyed
experienced mner training. M. Bullard had been
working at this mine for approxi mtely two weeks.

At 9:15 a.m, on April 13, 1987, the inspector issued
section 104(d)(1) Order No. 2839125, which states as foll ows:

M. Gaylin Rogers determned to be a newmy enpl oyed
experienced mner operating a caterpillar 769AB rear
dunp truck at pit 004A0 had not received newy enpl oyed
experienced mner training. M. Rogers has been working
at this mne for approximately three weeks.

At 9:15 a.m, on April 13, 1987, the inspector issued
section 104(d)(1) Order No. 2839127, which states as foll ows:

M. Rick Nash determned to be a newmy enpl oyed
experienced mner operating a Caterpillar 9AL bul | dozer
at pit 004A0 had not received newy enpl oyed
experienced mner training. M. Nash has been working
at this mne for approximately three weeks.

At 9:45 a.m, on April 13, 1987, the inspector issued
section 104(d)(1) Order No. 2839129, which states as foll ows:

M. Larry Pitts, determined to be a newly enpl oyed
experienced mner operating a Caterpillar 9AL bul | dozer
at pit 004A0 had not received newy enpl oyed
experienced m ner
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training. M. Pitts has been working at this mne for
approxi mately three weeks.

The inspector made gravity and negligence findings with
respect to the aforenentioned four orders identical to those nade
in connection with the initial section 104(d)(1) Citation No.
2839121.

Petitioner's Testinmny and Evi dence

MSHA | nspector Johnny M Newport testified as to his
experi ence and background, and he confirnmed that he issued the
citation and orders in question during his inspection of the
respondent's mning operation on April 13, 1987. M. Newport
descri bed the respondent's mning operation as a surface pit coa
mne utilizing a drag line, front-end | oaders, and rear dunp
trucks. At the time of his inspection, the cited enpl oyees were
removi ng overburden with bull dozers, and were operating
endl oaders and rear dunp trucks. During the inspection of the
equi pnment he asked each of the five cited mners whether they had
recei ved newl y enpl oyed experienced miner training, and they
replied that they had received no such training fromthe
respondent (Tr. 8A11).

In response to a question as to why he concluded that the
lack of the required training would "reasonably likely" result in
injuries, M. Newport responded as follows (Tr. 11A12):

A. It would be reasonably likely that an acci dent woul d
occur, based on their experience, the hazards invol ved

wi th nmovi ng overburden, |eaving the high wall, plus the
general aspects of just the coal mne industry; it's a

hazar dous busi ness.

Q You've found, | guess in your experience, that as
the amount of training of an enpl oyee goes down, the
chance of accidents go up?

A. That's true; yes, sir

In response to a question as to why he concluded that any
injuries resulting fromthe lack of training could reasonably
result in fatalities, M. Newport responded as follows (Tr. 12):

A. Basically, because of the hazards involved in the
coal mining industry. If a person is not trained to
notice certain aspects of high
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wal I's, the patterns of equi pment novenent, where they dunp,
met hod is being mned, there's a reasonable |ikelihood that
would result in a fatality.

Q Was there anything in particular with the types of
machi nes that they were using at this present tinme that
woul d | ead you to believe that a fatality could occur?

A It's large equiprment that's being used in the mning
i ndustry.

Q Could you say that if the injury did occur, it would
probably be of a reasonably serious nature?

A. Yes, sir, in my opinion, it would.

M. Newport stated that his negligence finding of "reckl ess
di sregard" was based on the fact that during the respondent's
operation of a prior pit with a drag |line, he discussed training
with mne superintendent Doug Cook, and it was his understanding
t hat depending on their experience, M. Cook knew the types of
training required of mners. M. Newport stated that M. Cook has
a copy of the "C.F.R " and the mne training plan. M. Newport
confirmed that the respondent was cooperative during his
i nspection (Tr. 13).

On cross-exam nation, M. Newport stated that at the tine he
asked the enpl oyees whether they had received training, he had
reviewed the respondent’'s training plan and asked about the
| ocation of the first aid station and first aid supplies, and no
one could answer his questions in this regard. He al so asked
about comuni cati ons, general nine policies, and accident
reporting, and the only safety itens that the enpl oyees were
aware of were the need to wear hard hats and safety shoes. M.
Newport identified copies of two training certificates for cited
enpl oyees Gary Layton and Gaylin Rogers, and he confirmed that at
the time of his inspection the enployees could not produce copies
of the certificates, and M. Newport confirnmed that he could not
find them anong the mine records he reviewed (Tr. 13A16; exhibits
RA1, RA2).

M. Newport confirmed that all of the cited enpl oyees were
experienced mners, but were newWy enployed by the respondent for
1 to 3 weeks prior to his inspection. Wien asked to explain the
basis for his conclusions that the |ack of the required training
pursuant to the respondent's approved pl an

what
it
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woul d expose each of the cited miners to "serious injuries" or
that it was reasonably likely that each mner would |ikely be
i nvol ved in an accident of a reasonably serious nature, M.
Newport responded as follows (Tr. 19A21):

THE WTNESS: At the tinme that | nmde the inspection, it
did have a high wall. The gentlemen working next to the
high wall, or the spoil banks, conmes, not in contact,
but in that general area. Per se, just on a flat, as
this floor, it's reasonably likely it could be |ess

t han that.

&oing and coming fromthis pit, though, there's hills.
You could have a flat tire, steering, blow ng the
hydraul ic hose is a comopn occurrence in the coal mnes
wi th heavy equi pnment.

JUDGE KOUTRAS: | understand all that, but how woul d
training this fell ow keep those events from happeni ng?
You coul d have the best-trained mner in the world
operating a front-end | oader and all of a sudden, his
hydraul i c goes out because maybe the front-end | oader
is defective or it wasn't inspected for brakes or it
had a broken hose or something like that. | suppose
that's what M. WIley is asking you.

THE WTNESS: In the portion of the training with
trucks, front-end | oaders, there's a mning nethod.
It's either a left-hand method or a right-hand met hod.
If a certain person has been trained in a right-hand
met hod and this conmpany is doing the opposite, if he's
not properly trained to his aspect, they could run into
each ot her.

The size of the equiprment could play a big inmportance
on that gentleman getting hurt or hurt seriously, so it
does play a big inmportance.

Sone of the other coal conpanies, for exanple, that one
truck -- you're sitting here, and it's anywhere from zero
to maybe 15 feet.
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We have sone people that pass |ike on the highway, which is
called the "left-hand nethod," whereas other people, for safety

pur poses -- they do that for --

JUDGE KOUTRAS: In this case, did you make those
determinations individually for all these people or did
you just assume that since they weren't trained, they
woul d be exposed to all of these things that generally
coul d happen at any operation?

THE W TNESS: Yes, it could generally happen

JUDGE KOUTRAS: You didn't, for exanple, take each of

t hese people and determ ne what their jobs were and al
t hat busi ness, whether it was |left-hand or right-hand
and all that business; did you?

THE W TNESS: Each is supposed to be incorporated in the
Training Plan to go about it, sir.

Referring to his inspection report of April 13, 1987, M.
Newport confirmed that he issued a citation for the |ack of a
front horn on a notor grader and inadequate brakes on nobile
equi pnent. The citations were issued at a different pit than
those where the untrained mners were working, and M. Newport
conceded that no citations were issued for the work environnent
in which these nminers were working. However, M. Newport took the
position that the cited equipment travelled to the pit where the
enpl oyees were working (Tr. 23A26).

In response to further questions concerning his gravity and
negl i gence findings, M. Newport stated as follows at (Tr.
31A32):

JUDGE KOQUTRAS: Did you, M. Newport, find any
conditions at that mine when these fell ows were working
that would lead to any unusual circunstances in the
form of hazards?

THE W TNESS: Not at that time, sir, but as far as the
conditions during this inspection, it was during the
winter and with the high walls, when the sun dries them
out and then we have the rains, there's a possibility
rocks could
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fall fromthe high wall. There's people on foot cleaning coal

JUDGE KOUTRAS: This would be true in any surface mning
environnment; wouldn't it?

THE W TNESS: Yes, sir

JUDGE KOUTRAS: So you would conme to the same concl usion
if you'd gone to the next one down the road? You woul d
cone to all these concl usions?

THE W TNESS: Even at the ones to the next mne, we

asked themon their training. Once the initial time
period that a person starts at a mne -- Sone nmines give
training on a nonthly basis for these sane aspects. By
law, they're required eight hours of annual refresher
training to go over these things.

And, at (Tr. 39A40):

As far as | was concerned, M. Cook did know, he's an
experienced m ning engi neer. He's been in the business
for at least -- better than 20 years; he's fanmliar with
this.

Unl ess himand this gentleman have sone agreenent, as
far as | am concerned, yes, sir, it's just tota
di sregard.

M. Newport confirnmed that he did not have the nmine training
plan with himat the tinme he interviewed the enpl oyees by their
equi pnent, and that he did not review the plan with them
itemfor-itemto insure that they had received training in each
of the subjects listed on the plan. He assuned that they were
aware of these itens, and aside fromtheir know edge of the
requi renents for safety shoes and hard hats, the enpl oyees told
himthat they had not received all of the training required by
the plan (Tr. 42).

M. Newport confirmed that MSHA' s training requirenments
require different degrees of training, depending on the
experience of the mner. Pursuant to the respondent's training
pl an, newy enpl oyed experienced mners are required to receive 3
hours of training, and new miners with no experience are required
to receive 40 hours of training. He confirmed that the type of
training required of the cited mners in this
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case appears at page 5 of the training plan (exhibit PA1, Tr.

42). He also believed that the "hazard training" indicated on the
training certificates for M. Layton and M. Rogers is the type
of hazard training given to mne visitors, rather than to newy
hi red experienced nminers (Tr. 43).

M. Newport confirmed that all of the cited mners were
wi thdrawn fromthe mne, and that the citations were tinely
abated after the mners received the requisite training froman
i ndi vidual who is on retainer with the respondent (Tr. 45). He
al so confirmed that the cited m ners had worked at |east 2 years
at other mnes (Tr. 51).

M. Newport stated that his prior conversation with M. Cook
concerning training took place while he was on a spot inspection
of another m ne. M. Newport explained that this m ne was al ong
the sane haul age road used by the respondent, and M. Cook
advised himat that tine that the respondent was consi dering
opening up a new pit. During a conversation in the mne office,
M. Newport stated that he advised M. Cook that "you need to
renmenber the training," and M. Cook responded that "it would be
taken care of." Since M. Cook was responsible for the entire
m ne, M. Newport believed that he was adequately inforned about
the training requirements (Tr. 53A54). M. Newport confirmed that
he had no knowl edge that M. Callahan had done any training.
Assum ng that he did, since he was not an MSHA certified trainer
with a "blue card,” M. Newport would still have issued the
citations for inproper training (Tr. 56A57).

Respondent's Testi nony and Evi dence

Marcus A. Wl ey, Professional Engi neer and President, WI ey
Engi neeri ng Conpany, stated that he was designated by the
respondent's m ne superintendent, Doug Cook, to represent the
respondent in this nmatter because his firmin on retainer by the
respondent as a consulting firm M. WIley asserted that the
respondent has an excellent conpliance record and i s concerned
for the safety of its enployees. He confirmed that the
respondent's principal reason for contesting the violations was
based on its desire to challenge the inspector's finding that the
respondent exhibited a "reckl ess disregard" for MSHA's training
requi renents. He conceded that the conplete training required by
section 48.26(a), was not given to the five newy hired
experienced mners cited by Inspector Newport. M. Wley
mai nt ai ned that the enpl oyees did receive sonme "hazard
recognition” training fromone of his contractor enployees, John
Cal | ahan, and he subnitted copies of training certificates issued
to two of the cited mners (Gary Layton
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and Gaylin Rogers) which indicate that they received this
training on March 30, 1987 (Exhibits RAL and RA2; Tr. 6A8).

M. WIley explained that M. Callahan was one of three
enpl oyees of his firmwho are certified by the State of Cklahoma
as mne training supervisors, and that M. Callahan was a
certified mne foreman assigned as the pit supervisor at the
respondent's mine. Conceding that M. Callahan was not an MSHA
"approved" training instructor, M. WIey nonethel ess maintained
that the training given to the cited nminers by M. Callahan
concerned hazard recognition and avoi dance, energency and
evacuation procedures, and health and safety standards, and that
sone of this training overlapped MSHA's training requirenents for
new y enpl oyed experienced niners.

M. Newport stated that he has never nmet M. Callahan and
was not aware of his supervisory responsibilities. M. Wley
expl ai ned that this was not unusual since M. Cook was the
i ndi vidual identified under MSHA's mine | D nunber as the
responsi bl e person at the mne. M. WIley assuned that M.
Newport woul d have contacted M. Cook in regard to the citations
whi ch he issued and woul d not necessarily speak with M.
Cal l ahan. M. Newport confirmed that during his inspection he did
not speak with M. Cook or M. Callahan, and he expl ai ned that
M. Cook's nane appears on the citation forms as the person to
whom he served the citations because M. Cook had previously
instructed himto put his name on all citations issued at the
mine (Tr. 26A30).

M. WIley pointed out that the respondent did have an MSHA
approved training plan in effect at the time of the inspection
conducted by Inspector Newport, and that after the w thdrawal of
the affected mners, they received imediate training in order to
abate the violations, and that the respondent's training plan was
anended to include mine superintendent Cook as one of three
i ndi viduals certified by MSHA as approved training instructors.
Prior to the inspection, M. Cook was not an approved trainer
I nspect or Newport agreed that this was the case, and he stated
that the citations could have been avoided if the respondent had
upgraded its training plan to include M. Cook and M. Call ahan
as MSHA certified and approved training instructors (Tr. 26A27;
48A50) .

M. WIley candidly conceded that while the conplete and
proper MSHA training may not have been provided by the respondent
in this case, he feels personally responsible for this, but
believes that the severity of the inspector's conclusion that the
violations were the result of the respondent's
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"unwarrantable failure" to conply with MSHA's training
requirements is not justified (Tr. 34A35).

Fi ndi ngs and Concl usi ons
Fact of Violations - 30 C.F.R [ 48.26(a)

The respondent is charged with five alleged violations of
mandatory training standard 30 C.F. R 0O 48.26(a), which mandates
certain training for newmy enployed experienced mners. The
standard requires that such miners conplete a program of
instruction in seven topical categories which are as follows:

1. Introduction to work environnent.
2. Mandatory health and training standards.

3. Authority and responsibility of supervisor's and
m ners' representatives.

4. Transportation controls and conmuni cati on systemns.

5. Escape and energency evacuation plans; firewarning
and firefighting.

6. Ground controls; working in areas of highwalls,
wat er hazards, pits, and spoil banks; illum nation and
ni ght work.

7. Hazard recognition.

I nspector Newport confirnmed that he issued the violations
during the course of an inspection and after interview ng the
five mner equipnent operators while they were engaged i n work
i nvolving the renoval of overburden at the surface pit mne in
guestion. The mners confirmed to the inspector that while they
were aware of the requirenents for wearing hard hats and safety
shoes, they had not received any newly enpl oyed experienced ni ner
training as required by the respondent’'s approved training plan
The inspector also confirmed that the cited enpl oyees coul d not
produce copies of any training certificates indicating that they
had received the required training, and he could not find any
copies of any such certificates during his review of the
appropriate m ne records.

The record establishes that while the cited equi pment
operators were experienced mners trained in the operation of
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the equi prent they were operating at the tine of the inspection
they were newly enployed mners at the respondent’'s m ne and had
wor ked there for several weeks prior to the inspection. Further
t he respondent has stipulated and adnitted that the enployees in
question had not received the required training specified in
section 48.26(a), as well as its own MSHA approved mine training
pl an. Under all of these circunstances, | conclude and find that
the failure by the respondent to provide the required newy

enpl oyed miner training for the five cited enployees in question
constituted violations of the requirenments of mandatory training
standard 30 C.F.R 0O 48.26(a), and the viol ations ARE AFFI RVED.

The Unwarrantabl e Failure |ssue

The governing definition of unwarrantable failure was
expl ained in Zeigler Coal Conpany, 7 |BMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295A96:

In I'ight of the foregoing, we hold that an inspector
should find that a violation of any mandatory standard
was caused by an unwarrantable failure to conmply with
such standard if he determ nes that the operator

i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several recent decisions concerning the interpretation
and application of the term"unwarrantable failure," the
Commi ssion further refined and explained this term and concl uded
that it neans "aggravated conduct, constituting nore than
ordi nary negligence, by a nmine operator in relation to a
violation of the Act." Emery M ning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ning Conpany, 10
FMSHRC 249 (March 1988). Referring to its prior holding in the
Emery M ning case, the Conm ssion stated as follows in
Youghi ogheny & Chio, at 9 FMSHRC 2010:

We stated that whereas negligence is conduct that is
"i nadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or



~794

"i nexcusable." Only by construing unwarrantable failure by a mne
operator as aggravated conduct constituting nore that ordinary
negl i gence, do unwarrantable failure sanctions assune their

i ntended distinct place in the Act's enforcenent schene.

In Enery M ning, the Conm ssion explained the neaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

W first deternmi ne the ordinary meani ng of the phrase
"unwarrantable failure." "Unwarrantable" is defined as
"not justifiable" or "inexcusable." "Failure" is
defined as "negl ect of an assigned, expected, or
appropriate action."” Webster's Third New I nternationa
Di ctionary (Unabridged) 2514, 814 (1971) ("Wbster's").
Conparatively, negligence is the failure to use such
care as a reasonably prudent and careful person woul d
use and is characterized by "inadvertence,"

"t hought |l essness, " and "inattention." Black's Law
Dictionary 930A31 (5th ed. 1979). Conduct that is not
justifiable and inexcusable is the result of nore than
i nadvertence, thoughtlessness, or inattention. * * *

I take note of the fact that in this case the petitioner's
proposed civil penalty assessnments for the violations in question
were processed by MSHA's regul ar assessnment procedures, taking
into account the six statutory civil penalty assessnent criteria
found in section 110(i) of the Act. Although MSHA had di scretion
to waive the regular assessnent fornula in determ ning the anmount
of the proposed civil penalty assessnents for the violations in
guestion and to apply a nore stringent "special assessment”
procedure pursuant to 30 CF.R [0 100.5, it did not do so in this
case. Two of the categories |isted anmong the guidelines for
determ ni ng whether or not a "special assessnent” is appropriate
are found in section 100.5(b) and (h), and they are as foll ows:

(b) Unwarrantable failure to conmply with mandatory
heal th and safety standards;

* * * * * * * * * *

(h) Violations involving an extraordinary high degree
of negligence or gravity or other unique aggravating
ci rcumst ances.
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Not wi t hst andi ng the inspector's "unwarrantable failure" and
"reckl ess disregard” negligence findings, MSHA opted not to |evy
"speci al assessnents" for the violations in question, and its
trial counsel could offer no explanation as to why MSHA did not
choose to waive the regul ar assessnment forrmula in connection with
the violations in question.

The evidence in this case establishes that the respondent
was aware of MSHA's training requirements for newly enpl oyed
experienced m ners, and had adopted an approved training plan
pursuant to the appropriate MSHA regul ati ons. The evidence al so
establishes that at [east two of the affected miners received
sone hazard recognition training, and | have no reason not to
believe M. Wley's assertions that all of the mners received at
| east a mninmum of training regardi ng hazard recognition. M.

Wl ey inmpressed me as a credible individual who readily accepted
responsibility for the failure by the nminers to receive the ful
3Ahour training required by MSHA s regul ati on. The evi dence al so
establishes that the miners in question, who no |onger are

enpl oyed at the m ne, were experienced equi pment operators who
knew how to operate their equipnent, and were instructed to wear
saf ety shoes and hard hats.

I nspector Newport confirnmed that the respondent had al ways
previ ously been in conpliance with the required training
regul ati ons and had received no prior citations for violating
MSHA' s trai ning standards. As a matter of fact, M. Newport
stated that when he went to the mine for his inspection he was
under the assunption that all of the mners had been trained
because he had never experienced any prior training problems wth
the respondent, and as an exanple, he cited the fact that John
Hare, an individual in the enploy of the contractor, and who was
listed in the approved training plan as an MSHA qualified
training instructor, had always conducted the proper training
pursuant to the respondent's plan (Tr. 51, 59).

Al t hough the respondent's mine superintendent Doug Cook did
not appear or testify at the hearing, | take note of, and find
credi ble, the answer that he filed in this case. In his answer to
the penalty assessnent proposal filed by the petitioner, M. Cook
conceded that he was aware of MSHA's training requirenents, and
has al ways made a sincere effort to conply with those
requi renents. This statement is supported by the inspector's
testimony that the respondent has al ways been in conpliance with
the subject training requirements. Conceding the fact that M.
Cal | ahan, a contract enployee of WIey Engi neering, was not
listed as an MSHA approved training instructor in its approved
training plan, M. Cook maintained
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that this was an "oversight." This contention is supported in
part by the fact that during the abatenment process, the
respondent's training plan was subsequently nodified to include
M. Cook as an MSHA certified training instructor, and |Inspector
Newport confirmed that had M. Cook or M. Call ahan been i ncl uded
in the plan as qualified training instructors, the violations
coul d have been avoi ded.

| also take note of the fact that in his answer, M. Cook
asserted that all of the affected miners were famliar with the
equi pnment they were operating at the tinme of the inspection, and
that they had received "orientation (wal k-around) training" from
M. Callahan prior to starting work at the mne. M. Cook
apparently believed that since M. Callahan was an experienced
surface mner certified by the State of Okl ahoma as a m ne
foreman, qualified to train mners, he also met MSHA' s
requi renents as an individual qualified to train the respondent's
m ners pursuant to the contract with Wley Engineering. This
position by M. Cook was corroborated by M. Wl ey who believed
that M. Cook thought he was acting properly, and M. Wley, in
hi ndsi ght, candidly conceded that he should have insured that all
of the training topics listed in MSHA's regul ati on were covered
during the training of the mners in question (Tr. 61A62).

I nspector Newport testified that he based his negligence
finding of "reckless disregard" on the fact that on a prior brief
visit to another pit operated by the respondent, he renm nded M.
Cook about the need for training in the event the respondent were
to open a new pit, and that M. Cook had the training plan and a
copy of the "C.F.R " available for reference. M. Newport
conceded that at the tinme of his inspection, he did not have the
training plan with him nor did he reviewit with the mner's who
informed himthat they had not received all of the required
training, but had been instructed to wear safety shoes and hard
hat s.

In further explanation of his "reckless disregard”
negligence finding, and in particular M. Cook's know edge of the
training requirements, M. Newport stated that "it was ny
under st andi ng that he knew that depending on a person's
experience on what type of training had to be given." M. Newport
al so conmented that "I thought | covered it pretty good. Maybe |
didn"t; 1'lIl say maybe there's something | left out" (Tr. 13). At
anot her point during the hearing, M. Newport stated "As far as |
was concerned, M. Cook did know, he's an experienced n ning
engi neer. He's been in the business for at |east -- better than 20
years; he's familiar with this" (Tr. 39A40).
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On the facts of this case, and after careful review and
consi deration of the record, | find no credible support for the
i nspector's "reckl ess disregard” negligence finding. Nor can |
find any credi ble evidence to support an "unwarrantable failure"
finding. To the contrary, | conclude and find that at nost, the
i nspector's rationale for maki ng the disputed finding supports a
negl i gence finding ranging from"ordinary" to "noderate," rather
t han one supporting any conclusion that the respondent's conduct
was i nexcusable, or egregious, or that it exhibited the absence
of the slightest degree of care. In short, | find no evidentiary
support for any conclusion that the respondent's failure to
insure that the cited newmy enpl oyed experienced m ners received
all of the required training was the result of any aggravated
conduct of the kind described by the Comrission in its recent
hol di ngs on this question. Accordingly, the inspector's
unwarrantabl e failure findings for each of the violations ARE
VACATED.

Modi fication of Citations and Orders

In view of ny unwarrantable failure findings, the contested
section 104(d)(1) citation and orders are nodified to section
104(a) citations. See: O d Ben Coal Conpany, 2 FMSHRC 1187 (June
1980); Consolidation Coal Conpany, 3 FMSHRC 2207 ( Septenber
1981); Youngstown M nes Corporation, 3 FMSHRC 1793 (July 1981).

The Significant and Substantial Violations |Issue

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

signi ficant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the
Conmmi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a nmandatory
safety standard is significant and substantial under
Nat i onal Gypsum the Secretary
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of Labor must prove: (1) the underlying violation of a mandatory
safety standard; (2) a discrete safety hazard--that is, a neasure
of danger to safety-contributed to by the violation; (3) a

reasonabl e |ikelihood that the hazard contributed to will result
inan injury; and (4) a reasonable likelihood that the injury in
gquestion will be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have expl ained further that the third element of the
Mat hies fornmula "requires that the Secretary establish
a reasonable likelihood that the hazard contributed to
will result in an event in which there is an injury.”
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).

Al t hough | agree that any mning operation, whether it be a
surface pit mine such as the one operated by the respondent in
this case, or an underground m ne, generally involves a working
envi ronnent exposing mners to potential hazards and dangers, the
guestion of whether any particular violation is significant and
substantial nmust be based on the particular facts surrounding the
violation, including the nature of the mine involved, Secretary
of Labor v. Texasgulf, Inc., Docket Nos. WEST 85A148AM and WEST
86A83AM decided by the Conmission on April 20, 1988; Cenent
Di vi sion, National Gypsum Co., supra; Youghi gheny & Chio Coa
Conpany, supra.

Wth regard to the training requirenents found in section
48.26(a), | agree that such training pronotes mne safety by
maki ng m ners aware of the hazards associated with their
particul ar jobs tasks, and | have affirned an inspector's "S & S"
findings where the facts and circunmstances clearly established
that the lack of training presented a reasonable Iikelihood of
serious injuries associated with such a violation, Secretary of
Labor v. Highwire, Incorporated, 10 FMSHRC 22, 67A68 (January
1988) .
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On the facts of the case now before ne for adjudication, the
record establishes that the cited miners who | acked the training
required for newly enployed experienced mners were experienced
equi pment operators who were trained in the operation of the
particul ar equi pnent they were operating at the time of the
i nspection. The facts also establish that at |east two of the
mners, as well as the others, received sonme m ni numtype of
"orientation" and hazard recognition training, and were aware of
the fact that they should wear hard hats and safety shoes. The
respondent has conceded that all of the affected m ners had not
recei ved the conpl ete 3Ahour training mandated by the
respondent's training plan and the cited training standard, and
the viol ations have been affirmed. The issue is whether or not
these violations were significant and substantial, and whet her
the facts and evidence adduced by MSHA in support of the
i nspector's "S & S" findings support those findings.

In the instant case, Inspector Newport confirmed that he
i ssued no citations for any other safety infractions for the work
environnent where the mners in question were working at the tinme
of his inspection. He al so conceded that the equi pment operators
were experienced and trained in the operation of their equi pnent,
and he found no unusual m ne conditions or hazardous
circunstances present in the areas where the m ners were worKking.
Al t hough he alluded to citations which he issued at the tinme of
his inspection for the lack of a front horn on a notor grader and
i nadequat e brakes on sonme nobil e equi pnent, he conceded that
these violations were found at a different pit |location fromthat
in which the untrained mners in question were working, and there
is no evidence that any of the equi pnent being operated by the
m ners in question was unsafe or otherw se defective. The
i nspector also confirmed that he found no viol ati ons associ at ed
with the high wall or spoil bank | ocated in the general area
where the mners were working, and he confirned that the mners
woul d not be "in contact" with those areas (Tr. 19A21; 25).

Al 't hough M. Newport indicated that his inspection was
"during the winter" and that there was a possibility that rocks
could fall fromthe highwall when it dries out after a rain and
t hat people would be on foot cleaning coal, (Tr. 31), the fact is
that the citations were issued in April, and there is no evidence
to establish that it had rained or that any of the miners in
guestion were exposed to any rock fall hazards.

I nspector Newport alluded to the fact that the equi pnent
whi ch [ acked a front horn or adequate brakes travelled to the
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pit where the miners in question were working, and he took the
position that "it's all one mine." However, there is no probative
evi dence that this equipnment was in fact operated at the pit
where the mners in question were working. Under the
circunstances, | give little weight to this testinmony and find it
too renote and general to establish that the mners were in fact
exposed to these equi pnment hazards, or that their |ack of

trai ning woul d have contributed to any hazards associated with

t hose vi ol ati ons.

In support of his conclusion that the lack of training would
reasonably likely result in injuries to the experienced mners in
question, Inspector Newport relied on the general hazards
associ ated with nmovi ng overburden and the hazardous nature of the
coal mning industry as a whole. In support of his conclusion
that it was reasonably likely that any injury associated with the
lack of training would result in a fatality, M. Newport relied
on the fact that the mners were operating "large equipnent," and
"because of the hazards involved in the coal mining industry"

(Tr. 12). He also believed that an individual who was not trained
to recogni ze certain aspects of high walls, equipnment novenent
and dunpi ng patterns, and the nmethod of mnining being foll owed
woul d reasonably likely to be exposed to fatal injuries. He
further alluded to the fact that the operation of front-end

| oaders and trucks entails right-handed and | eft-handed mi ning
met hods and vehicle passing patterns, and that if equi pnent
operators are not trained in these nethods they could run into
each ot her.

There is no evidence in this case that the experienced
equi pment operators who had worked at the mne for 2 or 3 weeks
prior to Inspector's Newport's inspection were oblivious to the
m ni ng net hods and equi pnent passing procedures alluded to by the
i nspector as part of the basis for his "S & S" findings. Although
it is true that the mners may not have been formally trained in
these matters pursuant to general topical subject of
"Transportation controls and comuni cati on systens” which is part
of the respondent's training program M. Newport conceded t hat
he did not review the training plan with the mners with whom he
spoke to determ ne their know edge of these matters, nor did he
make any determinations as to the mning method being utilized at
the tinme of his inspection, or the specific equipnment passing
procedures being utilized by these operators.

I nspector Newport admitted that the mners told himthat
they were aware of the item zed training subjects listed in the
training plan, but had not received all of the training Iisted
herein (Tr. 42). Gven the fact that at |east two of them
recei ved sonme kind of hazard recognition training, and
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that all of them knew about the wearing of hard hats and safety
shoes and were experienced equi pment operators who had worked at
the m ne for weeks before the inspection w thout any apparent
difficulty or accident or injury incidents, | find it difficult
to believe that they were totally ignorant of the appropriate
wor k procedures associated with the operation of their equipnent.
Further, M. Newport conceded that he sinply assumed that the

| ack of training exposed the miners to injuries and fatalities
general |y associated with any mning operation (Tr. 19A21).

On the facts of this case, and after careful review and
consi deration of Inspector Newport's testinony in support of his
"S & S" findings as to each of the violations, |I conclude and
find that these findings were based on general and specul ative
assunptions that a |lack of training would expose mners to
injuries and fatalities generally associated with any mning
operation, rather than on any specific prevailing mning
conditions fromwhich one could conclude that the mners in
guestion were in fact exposed to mne hazards likely to result in
injuries of a reasonably serious nature. In short, | conclude and
find that the petitioner has failed to establish by a
preponderance of the credi ble and probative evi dence adduced in
this case that the violations were significant and substanti al
Accordingly, the inspector's findings in this regard are rejected
and they ARE VACATED

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

Respondent's representative stated that the Wel ch M ne
enpl oys a mini mum of 15 m ners, and a maxi mrum of 30. He confirnmed
that at the tine the violations were issued, the mne enployed 15
m ners, and currently enploys less than five. Petitioner's
counsel agreed that the respondent is a small surface coal nine
operator. Under these circunstances, and taking into account the
respondent's coal production as stipulated to by the parties,
conclude and find that the respondent is a small nine operator

Further, absent and information to the contrary, | al so conclude
and find that the civil penalties assessed for the violations
whi ch have been affirned will not adversely affect the

respondent's ability to continue in business.
Hi story of Prior Violations
The parties stipulated to the respondent's history of prior

vi ol ati ons. Based on that stipulation, | conclude and find that
the respondent has a good conpliance record, and
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there is no evidence that it has been previously cited for any
violations of MSHA's training standards.

Negl i gence

I conclude and find that the respondent knew or should have
known about the training requirenents found in section 48.26(a),
and that its failure to exercise reasonable care to insure that
this training was given to the newly enpl oyed experi enced mi ners
in question constitutes a noderate degree of negligence on its
part.

Gavity

Al t hough | have found that on the facts of this case the
violations in question were not significant and substantial,
nonet hel ess conclude and find that the failure to adequately
train the newly enployed experienced nminers in question
constituted a serious violation of the training requirements of
section 48.28(a). The failure to adequately train a m ner could
under certain conditions and circunstances, result in exposing a
m ner to potential and possible m ne hazards.

Good Faith Conpliance

I nspector Newport confirmed that the respondent exhibited
good faith in tinely abating the violations. He confirmed that
after the mners were withdrawn fromthe mne, they received
i mredi ate training adm ni stered by a contractor who was an MSHA
approved training instructor, and the orders were term nated.
Under the circunmstances, | conclude and find that the respondent
exercised good faith conpliance in abating the violations.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnments criteria found
in section 110(i) of the Act, | conclude that the follow ng civi
penal ty assessnments for the violations which have been affirnmed
are reasonabl e and appropri at e:

30 CF.R
Citation No. Dat e Secti on Assessnent
2839121 04/ 13/ 87 48. 26( a) $75
2839123 04/ 13/ 87 48. 26( a) $75
2839125 04/ 13/ 87 48. 26( a) $75
2839127 04/ 13/ 87 48. 26( a) $75

2839129 04/ 13/ 87 48. 26( a) $75
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ORDER

The respondent IS ORDERED to pay civil penalty assessnents
in the ampbunts shown above within thirty (30) days of the date of
this decision. Upon recei pt of payment by the petitioner, this
matter is disnissed.

Ceorge A. Koutras
Adm ni strative Law Judge



