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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON, ( MsHA), Docket No. PENN 87-145
PETI TI ONER A. C. No. 36-00840-03606
V.
Docket No. PENN 87-155
BETH ENERGY M NES, | NC., A.C. No. 36-00840-03607
RESPONDENT

Docket No. PENN 87-188
A. C. No. 36-00840-03612

Docket No. PENN 87-224
A. C. No. 36-00840-03617

Canmbria Sl ope No. 33 M ne
DECI SI ON

Appearances: Wl lliamT. Sal zer, Esqg., and Evert VanW |k, Esq.
(on the brief), Ofice of the Solicitor, U S. Departnent
of Labor, Phil adel phia,
Pennsyl vania for the Secretary of Labor;
R. Henry More, Esq., Buchanan |ngersoll Professiona
Corporation, Pittsburgh, Pennsylvania for Respondent.

Before: Judge Melick

These cases are before ne upon the petitions for civi
penalties filed by the Secretary of Labor pursuant to section
105(d) of the Federal M ne Safety and Health Act of 1977, 30
U.S.C. 0801 et. seq., the "Act" charging Beth Energy M nes,
Inc., (Beth Energy) with five violations of regulatory standards.
The general issues before me are whether Beth Energy violated the
cited regul atory standards, and, if so, whether those violations
are of such a nature as could significantly and substantially
contribute to the cause and effect of a mine safety or health
hazard, i.e. whether the violations are "significant and
substantial". If violations are found, it will also be necessary
to determine the appropriate civil penalty to be assessed in
accordance with section 110(i) of the Act.
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Docket Nos. PENN 87A145 and PENN 87A224

At hearing the parties noved to settle Order No. 2691012
proposing a reduction in penalty from $850 to $650. Based upon
t he docunentation and representati ons presented post-hearing
conclude that the profferred settlenent is appropriate under the
criteria set forth in section 110(i) of the Act.

Citation No. 2691218 alleges a "significant and substantial"
violation of the standard at 30 C.F.R 0O 75.1704 and charges as
fol |l ows:

The intake escapeway for 14 left G Wst Mains and G
West Mains |left sections was not maintained to insure
passage at all tines of any person, including disabled
persons in that the first overcast inby S.S. 4979 in
No. 5 entry of G Wst Miins had steps to cross over it
and the distance between the steps ranged from 16

i nches to 8 inches through which a person could fal

al so the steps over the 2 overcast where the escapeway
crosses fromthe left side of G West to the right had
spaces between the steps from4 inches to 11 inches

t hrough which a person could fall. These overcast [sic]
were from 66 inches to 72 inches high and had 6 or 7
steps each. Also fromS.S. 1126 in No. 8 entry through
a xcut to No. 9 entry and outby on No. 9 entry to S.S.
1240450 feet. The travelway had piles of rock at |east
one-foot high across the escapeway.

Citation No. 2698137 simlarly alleges a "significant and
substantial" violation of the same regul atory standard and
charges as foll ows:

The alternate escapeway for the E East |eft, E East
right, 4LT E East and 5LT E East which is the left side
return of E East is not being maintained to insure
passage at all tines of any person, including disabled
persons. At 3 locations steps were built over overcast
and gaped [sic] between the steps up to 9 inches were
present that a person or a part of a person could fal
through causing injuries in the event of an enmergency.
The 3 locations are (1) inby overcast in the 2nd set in
the return both sets of steps the top set was 9 inches
fromthe top of the overcast (2) inby overcast in the
3rd set in the return both sides steps were gaped [sic]
from4 to inches (3) inby overcast in the 4th set on
the return inby side steps had gaps from4 to 6 inches.

The Secretary maintains that the cited conditions
constituted a violation of that part of the standard at 30 C F. R
0 75.1704 which reads as foll ows
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At | east two separate and distinct travel abl e passageways which
are maintained to i nsure passage at all tinmes of any person
i ncludi ng di sabl ed persons, and which are to be designated as
escapeways ... shall be provided fromeach working section
and shall be maintained in safe condition

It is apparent that the |anguage of this standard is
expressed in general terns so that it may be adaptable to nyriad
situations affecting the safety of escapeways. See KerrAM:Gee
Corp. 3 FMSHRC 2496 (1981). Accordingly questions of liability
for alleged violations of this standard nust be resol ved by
reference to whether a reasonably prudent person, famliar with
the mning industry and the protective purpose of this standard,
woul d have recogni zed the hazardous conditions that the standard
seeks to prevent. OzarkAMahoning Co., 8 FMSHRC 190 (1986); G eat
Western Electric Co., 5 FMSHRC 840 (1983); U. S. Steel Corp., 5
FMSHRC 3 (1983); Al abama ByAProducts Corp., 4 FMSHRC 2128 (1982).
Specifically the mai ntenance of escapeways in safe condition nust
be measured against the test of what a reasonably prudent person
famliar with the mning industry and protective purpose of the
standard, would have provided in order to neet the protection
i ntended by the standard. The Comnr ssion has stated that the
reasonably prudent person test contenplates an objective, and not
subj ective, analysis of all surrounding circunstances, factors
and considerations bearing on the inquiry at issue. G eat
Western, supra., 5 FMSHRC at 842A843.

Citation No. 2691218 charges two categories of violation
nanmel y, excess gaps between the steps over the overcasts in the
i nt ake escapeway and piles of rocks across the escapeway. The
evi dence on these issues is essentially undisputed. The first
overcast was approxi mately 66 inches high. The gaps in the steps
on one side of this overcast were uniformy 8 inches, except
between the top step and the top of the overcast where the
hori zontal distance between the step and the top of the overcast
was 16 inches. This step was level with the top of the overcast.
The gaps on the other side of the overcast were nearly of uniform
wi dth of between 4 to 6 inches. The second overcast was
approximately 72 inches high and the gaps were from4 to 11
i nches. The cited pile of rocks was about one foot high and two
to three feet wide and continued across the entry.

The steps cited in Citation No. 2698137 had been in
exi stence for several nonths to a year. At the second set of
overcasts in E East the top step on each side was 9 inches from
the overcast. At the third set of overcasts in the alternate
escapeway there were gaps of 4 to 6 inches. These sets of
overcasts were all approximately 4 1/2 feet high
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The horizontal gaps in the steps in both G West and E East were
al nost uniformy 4 to 6 inches with the exception of the gap
between the top step and the top of the overcast. In three
i nstances this gap exceeded 6 inches but the top step and the top
of the overcast were in the same horizontal plane with no
vertical rise between the steps. One set of steps had uniform
gaps of 8 inches. Al of the cited steps were constructed of wood
and were six feet wide with treads of uniformw dth. The backs of
the steps were open. The steps in E East had handrails.

MSHA | nspector Gene Ray, who issued these citation, opined
that the existence of gaps of varied widths in the steps created
a hazard because miners "could very easily not see the hole
between the steps and fall into it and get injured.” He further
descri bed the hazard as foll ows:

If people had to evacuate these ... sections in an
energency situation, and they would be in a hurry
they would fall between--that they would slip
into one of these gaps, that they could become injured
they could receive a sprain or a broken |eg.
Also, in that they would be injured, it would slow them
down in the process of evacuating the mne in case of
an energency.

Ray al so observed that miners "could trip and injure
t henmsel ves" over the rock piles while traveling the escapeway in
an emergency situation.

Wthin this framework | conclude that a reasonably prudent
person famliar with the factual circunmstances surrounding the
cited conditions would have recogni zed that the irregular gaps up
to 16 inches wide in the steps over the overcast and the
described pile of rocks created hazardous conditions in the
escapeways such as to constitute violations of the cited
st andard.

| also find that the violations were "significant and
substantial”. The described violations contributed to the
di screet safety hazard of tripping or slipping and/or falling
t hrough the uneven gaps in the steps and of tripping over the
piles of rocks. It is reasonably likely to expect such a hazard
to result in injuries such as sprains or factures and that such
injuries would be of a reasonably serious nature. See Mathies
Coal Co. 6 FMSHRC 1 (1984). The hazards woul d al so be greatly
exar cebated by an evacuation through the cited areas during an
emer gency.

I find however that the operator is chargeable with but
little negligence with respect to the violations charged in
Citation No. 2691218. The evi dence shows that although some of
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the gaps in the steps had existed for up to ten years and in
areas subject to MSHA inspections, no citations or other notice
had been given that they constituted violations. Simlarly with
the respect to the rock piles, Beth Energy is chargeable wth but
little negligence. There is no evidence to show that Beth Energy
officials had prior know edge of the rocks in an area that is not
subj ect to frequent inspections. However since the violations
charged in Citation No. 2698137 were found on June 15, 1987, five
nonths after notice of simlar violations in Citation No.
2691218, it is clear that the operator should have corrected the
cited conditions. Its failure to have done so constitutes
negl i gence.

Docket No. PENN 87A155

On February 11, 1987, MSHA |Inspector WIlliamL. Davis issued
Citation No. 2691158 pursuant to Section 104(a) of the Act. the
citation alleges a "significant and substantial" violation of the
standard at 30 C.F.R 0O 75.202 and charges as foll ows:

The roof was found to be inadequately supported in that
the 6" x 8" X 5p crossbars (2) of themwere
broke [sic] and several showed signs of excessive

wei ght on them therefore this entry is not safe for
travel by a certified person for weekly exani nations.
Located in the No. 8 entry between the second and third
crosscut inby survey station No. 7226 of the No. 10
entry of the F West Mi ns.

The citation was issued follow ng an inspection of the F
West Mains area by Inspector Davis and Foreman Roger Ml ntosh on
February 11, 1988. The F West area was an inactive area where
m ni ng had not occurred for several years. The only persons who
regularly entered the subject area were nine examn ners who
per form weekly exam nations of the bl eeder eval uation points and
the return air courses. Such exam nations were being nmade in the
Nos. 8, 9, or 10 entries, depending on the condition of the
particular entry, and these entries were in conmnon.

The evi dence shows that Davis had never previously inspected
this area and neither he nor MlIntosh knew the precise route
foll owed by the mine exam ner who travel ed these entries. Wile
Davis first testified that they were able to follow the precise
route of the mine exam ner by tracking footsteps in the coa
dust, he later admitted that the footprints could have been nade
years earlier when the section was active.

Davis testified that he and Ml ntosh passed through the F
West entries until they arrived at spad No. 7145 in the No. 8
entry. Just beyond that point, he noticed that 2 crossbhars used
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for roof support were broken. Davis and Mlntosh then turned |eft
in a crosscut and proceeded to the No. 9 entry. They | ooked down
the No. 9 entry and observed that the bottom was heaved and there
was roof pressure in the No. 9 entry beyond where they were
standi ng. Davis thought it was not feasible to travel in the No.
9 entry so they traveled to the No. 10 entry and apparently
proceeded down the No. 10 entry.

According to Davis, the citation was abated by marking a
route of travel in the No. 8 entry between a row of tinmbers and
the right hand rib. In issuing the citation, the inspector
assuned that the m ne exam ner was traveling under the bad roof
in the No. 8 entry but had no idea which entry the nine exam ner
actual ly travel ed.

Ral ph Keefe, a union mne examiner, testified that he nade
the weekly exami nation the week before the subject citation and
had regul arly made such exam nations. His normal route of trave
was to proceed down the No. 8 entry to spad 7145. Keefe woul d
then turn left (as Inspector Davis did) and travel over one
crosscut to the No. 9 entry. He would turn right down the No. 9
entry and travel two crosscuts. According to Keefe he would then
turn right and travel in a crosscut back to the No. 8 entry thus
avoi ding all of the dangerous areas in the entries (See Exhibit
RA2). He would then turn left through a crosscut to the No. 10
entry and travel three crosscuts in the No. 10 entry because of
the fall in the No. 9 entry.

The route avoided bad roof in the No. 8 entry beyond spad
7145, it avoi ded bad roof beyond the crosscut where the examn ner
turned fromthe No. 9 to the No. 10 entry and it avoi ded the bad
roof behind the area where the exam ner entered the No. 10 entry.
Keefe specifically testified that he did not travel under the
cited bad roof in the No. 8 entry when making his weekly
exam nation of the F West returns. He had been naking
exam nations in this area for a year and a half before the
citation and was aware of this area of bad roof. According to
Keefe the route had al so been nmarked so that the cited area in
the No. 8 entry could be avoi ded.

I find the testinmony of Keefe to be entitled to significant
wei ght as he clearly was the person nmost know edgeabl e about the
cited area, having been the nine exam ner for the previous year
and a half, and was the only witness having first hand know edge
of the actual route traveled during the mne exam nations. On the
ot her hand | nspector Davis was clearly not famliar with the
cited area and was inspecting it for the first tine. Moreover
Davis did not question the mne exam ner to determ ne the route
he traveled or avail hinmself of the opportunity to acconpany the
exam ner along his regular route. Davis al so acknow edged t hat
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it was difficult, it not inpossible, because of the condition of
the mne floor, to otherw se determ ne which path was fol |l owed by
the mi ne exam ner. Under the circunstances he could only

specul ate as to the route travel ed. Davis al so contradicted
himself in a critical respect by first stating that bad roof
prevented all passage in the No. 10 entry but later admtting
that there was no area of bad roof along the route Keefe foll owed
in the No. 10 entry.

Under the circunstances | do not find that the Secretary has
sust ai ned her burden of proving that a violation has occurred
herein. Accordingly Citation No. 2691158 is vacated.

Docket No. PENN 87A188

Citation No. 2691708 alleges a violation of the regul atory
standard at 30 C.F. R 0O 75.1707 and charges as foll ows:

The isolated intake air escapeway, designated as such
by the operator (no. 2 entry) and the "D' East Mins
troll ey haulage (no. 3 entry) were not separated. This
area was devel oped after March 30, 1970 and this

i sol ated escapeway is used by the 6 left active working
section. The first crosscut between no. 2 and no. 3
entries inby survey station no. 5074 was open and air
was passing fromno. 3 entry into no. 2 entry. The air
is in common at the first crosscut inby survey station
no. 5074 and also for two crosscuts outhy this area
where the intake air and escapeway goes into the 6 |eft
wor ki ng section; however, the air traveling in towards
the 6 left section was splitting at the nmouth of this
section with a small ampount of air going inby in the
no. 2 entry. The air passing inby in no. 2 entry is
preventing the track/trolley air fromentering 6 |eft
section at this tinme.

The cited standard provides as rel evant hereto that "the
escapeway required by this section to be ventilated with intake
air shall be separated fromthe belt in trolley haul age entries
of the mine for the entire length of such entries to the
begi nni ng of the working section ..." The term "worKking
section" is defined in the regulations as all areas of a coa
m ne fromthe | oading point of the section to and including the
working face. See 30 CF.R 0O 75.2(g)(3). In this case it is not
di sputed that the belt tail would be considered the |oading
poi nt .

The Secretary argues that although the intake escapeway
"curls" around in a "horseshoe" away fromthe working face, from
the | oading point to the faces would neverthel ess be inbhy
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and everything fromthe | oading point in the other direction and,
implicitly, doubling back, would be outby. MSHA | nspector Ronald
Mller's testinmony in this regard is not disputed. Accordingly,
fromthe reference point at the belt tail of the 6 left section
"any point traveling out the belt entry would be therefore

out by". Under the circunstances it is clear that under the cited
standard the operator was required to maintain a separation
between the intake air and the trolley haulage entry in the cited
areas.

Beth Energy maintains that it did provide such separation
wi t hout permanent stoppings by use of a pressure differenti al
However the persuasive evidence in this case through the
testi nony of MSHA's expert witnesses is that pressure separation
alone is not sufficient under the cited standard unless a
speci fic exception is granted under the regulation or under the
procedure for the approval of ventilation plans. According to
I nspector MIler the "separation" that is required by industry
standards is a physical barrier or stopping.

According to MSHA ventil ation specialist Samuel Burnetti, in
m nes where pressure separation is permtted a physical barrier
such as a regulator nust also be used in conjunction therewith to
provi de adequate control. Even Beth Energy M ne foreman Nick
Carpi nell o acknowl edged that he would not pernmit an air pressure
differential between an intake escapeway and the track trolley
for any of the crosscuts where the two directly parallel each
ot her and that such separation would be in violation of the cited
standard. Carpinello also acknow edged that if the air flowin
the escapeway should reverse then the air fromthe track trolley
woul d i ndeed enter the escapeway. This testinony corroborates
that of the MSHA experts supporting the rationale of the
regul ation to avoid a potential hazard.

Under the circunstances | find that MSHA's construction of
the standard to be consistent with accepted industry practice and
the "reasonabl e person" test discussed supra. Under the
circunstances the failure of Beth Energy to have erected
per manent stoppings as cited constituted a violation of 30 CF.R
O 75.1707

I do not find however that the Secretary has nmet her burden
of proving the necessary probabilities of an occurrence to
establish the violation as "significant and substantial". See
Mat hi es Coal Co., supra. The testinony of Burnetti and M|l er
concerning the potential for an air reversal that could cause
track air to flow onto the intake escapeway was specul ati ve and
based on presunptions of fact not established in the record. For
the sane reasons | do not find that the Secretary has proven that
the violation was of high gravity.
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| also find that Beth Energy is chargeable but with little
negligence in regard to this violation. This finding is based in
part on the confusion caused by the unusual "horse-shoe" design
of the escapeway. It is also based on the evidence that Beth
Energy had previously utilized pressure separation w thout being
cited and that a prior violation had been vacated by MSHA
officials on the basis that a separation was in fact being
mai nt ai ned by positive air flow

In determ ning appropriate civil penalties in these cases |
have al so considered that the m ne operator is of noderate size
and does not have a significant history of violations. | also
have taken it into consideration that the violative conditions
were abated in a good faith and tinely manner.

Accordingly | find that the following civil penalties are
appropriate: Docket No. PENN 87A145 - Order No. 2691012 (settl ed)
$650; Citation No. 2691218 $75. Docket PENN 87A155 - Citation No.
2691158 (vacated). Docket No. PENN 87A188 - Citation No. 2691708
$100. Docket No. PENN 87A224 - Citation No. 2698137 - $250.

ORDER

Citation No. 2691158 is vacated. Order No. 2691012 and
Citation Nos. 2691218, 2691708 and 2698137 are affirmed and Beth
Energy Mnes, Inc., is directed to pay civil penalties totalling
$1,075 within 30 days of the date of this decision.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261



