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Cont est ant/ Respondent; Margaret A. Ml ler, Esq.,
Office of the Solicitor, U S. Departnment of Labor
Denver, Col orado, for Respondent/Petitioner

Bef ore: Judge Lasher

The penalty case was consolidated with the four contest proceedings
at hearing---which as reflected in the caption involve a Section 103(k)
wi t hdrawal order and 3 citations. The 5 dockets arise under and the
Conmmi ssion has jurisdiction pursuant to the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. Section 801 et seq. (1982) (herein the Act).

The four enforcenent papers (order and 3 citations) were issued by
MSHA | nspector Dale L. Holl opeter subsequent to the occurrence of a
serious acci dent which occurred at approximtely 9:25 a.m, on March 20,
1987, near the Deserado m ne, an underground coal m ne operated by
Cont est ant/ Respondent (herein Western Fuels) in Rio Blanco County,
Col or ado.
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One of the citations (No. 2835327) charged that the alleged violation
descri bed therein was "significant and substantial”. The other 2 Citations
(numbered 2835326 and 2835328) did not contain "S&S" designations.

A. General Findings

The Deserado M ne is an underground coal nine |ocated near Rangely,
Ri o Bl anco County, Colorado. Coal is taken fromthe mne to a preparation
plant fromwhich it is transported for several mles to a train |oadout
area by an overhead conveyor (Tr. 27, 55, 153).

The parties, in addition to stipulations as to jurisdiction,
adm ssibility of underlying docunentati on and mandatory penalty assessnent
criteria, also submtted the following witten stipulations:

a. On Friday, March 20, 1987, at about 9:25 a.m, a nonfatal powered
haul age acci dent occurred on the County Road 78 at the Beltline Conveyor
Overpass (CNv-2). Dale J. Ackerman, truck/light equi pment operator, and
M chael G Smith, heavy equi pment operator, were seriously injured when the
Euclid, RD-50, end dunp haul age truck, with the bed raised, struck the
over pass, causing the truck to overturn onto its left cab side. The
acci dent occurred because the haul truck operator failed to |l ower the truck
bed after dumping refuse material at Pit 2/3 1/

b. The accident was reported by the (mne) operator to the MSHA
office in denwbod Springs at approxi mately 12: 00 noon on March 20, 1987.

cC. The No. 2 Beltline conveyor overpass is above County Road No. 78
and is used as a haul road by Western Fuels with express permission of Rio
Bl anco County and Bureau of Land Managenent.

d. The No. 2 Beltline Conveyor overpass was not at the tinme of the
acci dent marked and did not contain warning signals.

1/ The evidence of record al so overwhel mi ngly established that the
driver of the truck, Ackernman, for whatever reason, failed to | ower the
truck bed and then drove the truck approximately 2 miles fromthe pit to
where the bed struck the overpass as the truck attenpted to proceed
under neat h.
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I nspector Hollopeter, who is stationed in Denver, was advised of
the accident by his supervisor sonetine after "noontime" on Friday,
March 20, 1987. After packing, he drove from Denver to Craig, Colorado
that afternoon. That night he prepared his equi pment, etc. for the
ensui ng i nvestigation, and the following norning traveled fromCraig to
the m ne where he net with conpany and union officials at approximtely
8 a.m (T. 28-32). He was advised by Mne Superintendent John Trygstad
that the haulage truck with the bed thereof in the raised position--had
struck the overland conveyor structure. At the conclusion of the neeting,
I nspect or Hol | opeter issued the Section 103(k) Order--based on what he was
told at the nmeeting--to insure the safety of the miners (T. 33-38, 55).
Fol I owi ng the neeting, Inspector Holl opeter, acconpani ed by Western Fuels
Safety Director Jerry Kow ok, went to the accident scene, and then to Pit
2-3, i.e. the refuse pile (T. 40, 59).

It was | nspector Hol |l opeter's understanding, and | so find fromthe
entire record, that Dal e Ackerman, the driver of the 50-ton capacity truck
on the trip in question, his second of the day (T. 132), started out from
t he preparation plant on March 20 with a | oad of refuse, proceeded down the
2-lane haul road (County Road 78) to the refuse pile (pit) where he dunped
the refuse material, picked up passenger Smith; and was traveling back down
the gravel -dirt haul road to the preparation plant when the accident
occurred as above noted about 9:25 a.m at a point about 1.75 mles from
the pit (T. 41, 44-48, 132, 256-257). The speed limt on the haul road
fromthe refuse pit (dunp) is 30 mp.h. (T. 256).

The acci dent occurred when the right side of the front of the
"headache rack" (a protective part of the bed extendi ng out over the cab
to keep falling objects fromstriking the cab and the truck operator)
struck the overpass structure (T. 60-61, 71, 362; Exs. M11, 12 and 13).

The truck ended up on its left side followi ng the accident; M chael G
Smith, an "authorized" passenger (T. 243, 260, 294, 295) was renpved from
the truck at 10:40 a.m and Ackernman, whose lower |left |leg had to be
anputated at the scene, was renoved fromthe truck at 12 noon (T. 52-53,
116; Ex. M 14).

After his arrival at the accident scene (and the refuse pit),
I nspector Hol |l opeter took various nmeasurements and phot ographs of the
truck, overpass structure, and accident scene (Ex. M6 through M 13)
(T. 41, 50-58).

The overpass structure (sonmetinmes referred to as an overhead
conveyor) extends over the haul road in an arch, the | owest point of
which is 20.16 feet and hi ghest point being 27 feet; there was a
cl earance of approximtely 26 feet at the point where the truck struck
it (T. 65, 68, 138, 141). The conveyor is in the center
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of the structure itself with wal kways on either side. One effect of

the withdrawal order was to prohibit persons from wal ki ng on these

wal kways (T. 78). When the bed of the truck is raised it extends upward
at a 60 degree angle and is about 28 feet 4 inches in height. The truck
thus failed to clear the overpass by about 18-24 inches (T. 69 ). Wth
the bed raised, there was thus no place the truck could have cleared the
overpass (T. 70). Inits travel position, i.e., with the bed | owered,
the height of the truck is 14 feet 5 inches (T. 72).

B. Docket No. WEST 87-166-R
Validity of Wthdrawal Order No. 2835325

The Order was issued pursuant to Section 103(k) of the Act which
provi des:

"I'n the event of any accident occurring in a coa
or other mine, an authorized representative of the
Secretary, when present, may issue such orders as he
deens appropriate to insure the safety of any person in
the coal or other mine, and the operator of such mne
shal |l obtain the approval of such representative, in
consultation with appropriate State representati ves,
when feasible, of any plan to recover any person in
such mine or to recover the coal or other mne or
return affected areas of such mine to normal."

Subsequent to its issuance at 8:50 a.m on March 21, 1987, the Order
was nodified four times by Inspector Hollopeter

Western Fuels contends that the Order as nodified, was inproperly
i ssued since its purpose was not to insure the safety of persons in the
m ne, but rather was intended to preserve evidence (T. 202). The Order
itself charges no violation and MSHA seeks no penalty in connection
therewith (T. 9).

The "Condition or Practice" involved in the Wthdrawal Order was set
forth by Inspector Hollopeter in Section 8 thereof as follows:

The m ne has experienced a nonfatal powered haul age
accident on the surface haul road (County Rd. 78) at

No. 2 Beltline Conveyor overpass. This order is issued
to assure the safety of persons until an exam nation or
investigation is nade to determ ne the area is safe.

An investigation party of company officials, state and
county officials, safety cormitteenen are pernmitted to
enter the area.

Section 15 of the Wthdrawal Order, wherein the "Area or Equi pnment”
be withdrawn is to be described, was filled in by Inspector Holl opeter
as follows:

to
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"The No. 2 Beltline Conveyor overpass structure
150 feet each side of the haul road and the haul road
150 feet easterly and westerly of the structure, except
t he southern portion of the haul road to permt traffic
to pass.”

I nspector Hollopeter issued the Order to ensure the safety of persons
until an investigation could be conducted (T. 34-36, 142).

At 1:40 p.m on March 21, 1987, the Inspector issued the follow ng
nodi fi cation:

103(k) Order is nodified to allow the operator to
move the Euclid R-50 (Company No. 4) fromthe accident
area to the shop area. Also, the closure of a section
of this haul road is now removed fromthis order

At 7:35 p.m on March 21, 1987, this second nodification 2/ was
i ssued:

The 103(k) Order is nmodified to show the area of
the No. 2 Beltline Conveyor (overland conveyor) closure
fromthe 150 feet on each of the haul road changed to
just the No. 2 Beltline Conveyor Overpass structure and
belt at the main supports north of the haul road to the
mai n supports south of the haul road.

At 11:39 a.m on March 22, 1987, this third and final nodification
was i ssued by Inspector Holl opeter

The 103(k) Order is nodified to allow repairs to the
No. 2 beltline conveyor overpass and operation of the
conveyor belt this being based on the Chief Engineer
opi nion which was given and to allow repairs on the
Euclid R-50 (Conpany No. 4) haul age truck, with
stipulation that the District Ofice, MHA, CMSH&H
Denver, Co., be notified of any defective item found
and that we get a report of the damage and repairs done
to the truck. |If an independent shop is to do the
repairs, we are to be notified so that we m ght be
present during exam nation or testing.

One effect of the Wthdrawal Order, as previously noted was to
prohi bit persons from wal ki ng on the wal kways al ongsi de the conveyor.
The operation of the conveyor was also "closed" by the

2/ Upon the issuance of this second nodification, the coverage of
the Order would have remai ned on the "curved arched portion of the
overpass structure", the truck, and the conveyor belt (T. 153).
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order (T. 85, 86). The order did not prevent traffic on the haul age

road (County Road 78) fromtraveling under the overpass structure, and
thus woul d not have the effect of preventing the same kind of accident
from happeni ng had another Euclid truck proceeded under the overpass wth
its bed raised (T. 80-85). This is a noot point, however, since there was
only one such truck operating at the tine-- the one involved in the subject
accident (T. 87). The Inspector testified he also put an order on the
truck to "prevent people frombeing in or around" it (T. 87-88) although
this is not specifically reflected in Section 15 (Area or Equi pment) of the
order itself.

At the time of his initial investigation, Inspector Hollopeter did
not know the truck was being driven-- why/or what caused the truck to be
driven-- with the bed in a raised position (T. 73, 77). He considered the
possibility that there was a mal -function which woul d have caused the bed
to be in a raised position (T. 77, 151).

I nspector Hollopeter issued the first nodification of the Wthdrawal
Order because the County wanted the truck nmoved and so that the truck
could be noved off the road to the shop area allowing traffic to nove in
both directions (T. 151). At the tine of its issuance he had not checked
out and cleared the overpass structure for safety (T. 74-76, 142, 189).
He descri bed his concerns relating to the overpass as foll ows:

"Just underneath, |ooking at the conveyor, | saw
where -- the side which the truck had contacted,
initially, and -- at the initial contact point, | saw,

on the lattice work, where there was (sic) braces
broken out, bent out. And, also, the |-beans were
bent, twi sted underneath it." (T. 77)

The Inspector was al so concerned about the cracking of paint around
the bolts of the overpass which may have been caused by the accident
(T. 147-149 ). 3/

Fol | owi ng i ssuance of the first nodification which pernmitted renova
of the damaged truck fromthe accident area, the Inspector again exam ned
t he conveyor structure. He testified as to what he observed:

"On the easterly side of the structure, which was
the side, which the haulage truck had initially
contacted, | saw

3/ Although not well articulated by the witness, | infer that this
concern as directed toward the possible traumatic effect the inpact of
the collision had on the structure.
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the lattice work bent, braces broken out conpletely on
one end, and bent out. The netal, which was bent. For

a distance along the bottom of the conveyor, | observed
some of the |-beans going across underneath this
structure, bent. Also, | notice on the opposite side

of the inpact area, paint which appeared to be cracked,
whi ch was apparently caused by the inpact.

Q But, it was on the opposite side of the conveyor?
A Yes. " (T. 89)

Surface Area Foreman Jack L. Monfrada descri bed what he saw when he
arrived as foll ows:

"There was sonme beans and lattice work that was --
one lattice work was broke and poking' up on the air, and
you coul d see where these beans had been bent. They were
hori zontal beans, across the bottom of the structure.

(T. 342)

After this visual exam nation and conducting interviews (T. 89-91)
I nspector Hol | opeter issued the second nodification at 7:35 p.m on
March 21, 1987. He explained what |led to issuance of the second
nodi fication:

“Mainly, nmy understanding was that the conpany
were (sic) having' security people stay at that area to
prevent people fromgoing in the accident area -- or
under the 103K Order area. And, they'd have to keep
people -- they said they was going to keep people there
all the time. And, at that particular tinme, | didn't
feet the Order should be lifted, because | had concern
on the structure, but |I felt the Order cold be nodified
to bring the distances in from 150 feet just to --|ast
so the Order would pertain to the overland conveyor
structure, that went across the road. And, that --
that way you wouldn't need to have a -- anyone secure
the area, or -- as far as having a person there all the
time." (T. 90-91)

XXX XXX XXX XXX

| was concerned about the anpunt of nmetal, which was

damaged -- your braces, your |-beans, which were bent;

t he cracking of the paint, wal kway, everything. | was

concerned about if the conveyor was operated, how nuch
-- this metal was fatigued -- there could have been

maybe an accident, shortly thereafter, if it was turned

on. Just -- | had concern.
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Q And, concern about the safety of anyone who m ght wal k
up on that conveyor belt?

A Yes. (T. 92)

The third nodification was issued at 11:34 a.m on Sunday, March 22,
1987, to permit Western Fuels to repair the conveyor belt, it being the
opi nion of Western Fuels Chief Engi neer M ke Wigand that upon conpletion
of such the conveyor belt could be safely operated (T. 92-94) |nspector
Hol | opeter remai ned concerned about the safety of the structure and wanted
MSHA "t echni cal support people” to examine it. The third nodification
t hus continued MSHA control over this aspect of the matter. By letter he
requested themto examne it and subsequently received a witten report
back indicating the structure was safe which led to issuance of a fourth
nodi fication of the Order in May, 1987 (T. 93-96, 98) which renopved the
structure fromthe effect of the Order (T. 97). At this point only the
truck remai ned under the control of the Order (T. 98). Follow ng further
i nvestigation of the truck and the Inspector's receipt of information that
the truck had no indications of defective parts, malfunction, etc.

I nspector Hollopeter term nated the subject Section 103(k) withdrawa
order (T. 98-100).

M chael J. Weigand, Western Fuels' Chief Engineer at the Deserado
M ne, testified that when he inspected the overpass structure on the day
of the accident he observed that one of the diagonal braces had broken
| oose and there was "sone damage" to the ends of sone |-beans which run
"roughly parallel to the road" underneath the structure (T. 363). He
felt that the photographs in the record as exhibits C-5, 10, 16 and 17
accurately depicted the danage to the structure inmediately after the
accident (T. 362-368). M. Wigand indicated that his inspection disclosed
a 5-inch deflection of the structure the existence of which "was possi bl e"
before the accident (T. 371). He conceded that "there could be sone
effects fromthat accident" that could "weaken" the structure over the
"longterm' (T. 373-374) and the relatively extensive repairs nmade to the
structure after the accident were done because such were reinmbursed by
i nsurance, it took a shorter tinme to performthe repairs in that manner
and it was decided to do it "right" so that the structure would last its
projected 30-year term (T. 374-376).

During the MSHA investigation in the 2-day period follow ng the
accident, M. Wigand participated and gave his opinion to |Inspector
Hol | opeter that the structure "was safe" (T. 377-378 ). It was also his
opi nion that the structure was not a "dangerous overpass" either before
or after the accident (T. 386).

On cross-exam nation, this exchange, of sone significance, between
M. Weigand and MSHA' s counsel occurred:
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Q Al'l right. And, you did tell M. Hollopeter, as |
understand, that it was your opinion that there were
some braces that should be replaced on this overpass?

A. | felt that if imrediate work was done, that that's the
part that should have been done, yes. (T. 392)

M. Weigand al so conceded the possibility that the cracked paint on
the structure occurred as a result of the truck's inmpact with it (T. 396).

Mai nt enance Superint endent Anthony Lauriski described the damage to
t he overpass structure as follows:

A There was two trusses tore | oose, and the hand rai
was sort of bent in one spot, and there was sone danmge
to the supports that go across and hold the wal kway up
(T. 410).

Western Fuels' Safety Instructor/Inspector David G Casey, who in
t he begi nning took charge of the rescue operation, described the damage
to the structure this way:

"We had a couple of cross-beans that were tore
| oose- they were vertical beans, and a few | -beans
that had been bent." (T. 450)

M. Casey expressed the opinion that the overpass was not dangerous,
perilous or risky either before or after the accident (T. 452, 461) for
persons or vehicles to travel under or near (T. 461-462).

As to that part of the Order pertaining to the truck, M. Laruisk
testified that he first "knew' there was no mal function which would have
caused the bed to raise (and thus cause the accident) when the val ve was
di sassenbl ed after the truck was taken to the repair shop (T. 419). This
is supportive of the Inspector's judgnent.

Al t hough Western Fuels, in its Brief, repeats several tines the
charge that |Inspector Hollopeter's issuance of the Section 103(K) Order

was to "preserve evidence"- an allegedly unauthorized purpose, | find no
direct or substantive support in the record, argunents or briefs for
maki ng such a finding. |Inspector Hollopeter testified that he issued

the subject order so that could "go in and | ook at the area to insure
the safety of the mners" (T. 34). Scrutiny of the actions of the

I nspector, fromthe tinme of his notification of the accident through his
ensui ng investigation and issuance of the Order and its three prinmary
nodi fications, supports the contention of the Petitioner that "Throughout
the course of the investigation, as M. Hollopeter |earned nore of the
accident and investigated the
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whi ch an Euclid R 50 (Co No. 4) End dunp haul age truck
contacted the No. 2 Beltline Conveyor overpass and the
two mners in the cab were seriously injured. MSHA
@ enwood Springs, CO field office was notified of the
accident 12 p.m on 3/20/87."

The standard all eged to have been violated was, 30 C.F. R 50.10
(entitled "Immediate Notification") which is placed in the codification
system of the regul ati ons under Subchapter M (entitled "Accidents,

Injuries, Illnesses, Enploynent, and Production in M nes"), under Part 50
thereof (entitled "Notification, Investigation, Reports and Records of
Accidents, Injuries, Illnesses, Enployment and Coal Production in M nes")

and |l astly under Subpart B thereunder (entitled "Notification,
I nvestigation, Preservation of Evidence"). Section 50.10 provides:

"If an accident occurs, an operator shall inmmediately
contact the MSHA District or Subdistrict Ofice having
jurisdiction over its mne. |If an operator cannot
contact the appropriate MSHA District or Subdistrict
Ofice it shall imediately contact the MSHA
Headquarters O fice in Washington, D.C., by tel ephone,
toll free at (202) 783-5582."

The i ssue posed by Western Fuels in connection with this Citation is:

"Does an operator violate the i mediate reporting
obligation of the regul ati ons where he del ays advi si ng
MSHA for 2 hours while devoting full attention to the
rescue of injured mners, and where the delay does not
exacerbate the rescue efforts or hinder the subsequent
acci dent investigation?" 6/

It has been stipulated, and the record also reflects, that the
accident occurred at 9:25 a.m and that Western Fuels reported it to MSHA's
d enwood Springs Office at 12 noon (T. 107, 109, 448). This coincides with
the 2 1/2 hour period of the

6/ It is initially noted that the questi ons whether the del ay

(1) exacerbated rescue efforts, or (2) hindered MSHA's investigation

woul d relate nore directly to the penalty assessnent factor of seriousness,
rather than to the occurrence of an infraction of the standard cited.
Qbviously, at the tine of delay in notification, the ultimate effects

t hereof may not be recogni zabl e and the el ements of proof inherent in the
phraseol ogy of the regulation contain no such exception for situations
where there is no prejudicial effect. A roof-control requirenment, for
exanpl e, is not self-abnegating where the violation of such does not

cause an injury - causing fall
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site, he was able to nodify the order to keep in line with what he knew,
while still ascertaining that no further injuries would occur." The
nature of the possible hazards which the inpact m ght have sustained to
the structure (See Ex. C-2) and the possible problems with the truck

whi ch coul d have caused the bed to raise wthout operator negligence,
all adequately evidenced in this record, would have made it irresponsible
for the Inspector to have (1) proceeded w thout issuing the Order, or
(2) to have terninated the Order prematurely. | find no support in the
record for the proposition that the Order was issued either routinely
or for the sole-or primary-purpose of reserving evidence pending a
post - acci dent investigation. 4/

Western Fuels' contention (Brief, p. 22) that "The inspector used
a club when a sinple 'please’ would have been sufficient,” ignores the
responsi bility placed on the Inspector by the Mne Act to insure safety
in such circunstances. 5/

There bei ng no adm ssions or substantive or probative evidence upon
which to conclude otherwise, it is found that the exercise of discretion
by the Inspector in issuing the Order and its nodifications was appropriate
in the circunmstances and that such Order and its nodifications should be
af firmed.

C. Docket No. WEST 87-167-R
Citation No. 2835326

The "Condition or Practice" deened a violation by Inspector Holl opeter
was described in Section 8 of the Citation as foll ows:

"The operator did not inmediately contact the
MSHA District or Subdistrict office having jurisdiction
over its mne of an accident which had injuries to two
m ners which had reasonabl e potential to cause death.
A non fatal powered haul age acci dent occurred on
3/20/87 about 9:25 a.m in

4/ The | nspector, under Section 103(j) of the Act, certainly does have an

i ndependent obligation and responsibility to take appropriate neasures "to
prevent the destruction of any evidence which would assist in investigating
t he cause or causes" of an accident.

5/ The responsibility for determ ning structural danage to the overpass

and conveyor, any truck malfunction, and any patent or |atent safety
hazards stemming therefrom is recognized as a consi derable one. Any
gquestion in the m nd of the sole person bearing this burden in mne

safety enforcenent woul d necessarily be resolved on the side of safety.
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rescue operation (T. 111). Evidence of record (Ex M5) indicates

that passenger M ke Smith called in the accident on his two-way radio
(hand-hel d pack-set) at approximately 9:23 a.m The first a.m The
first individual on the scene was a Coca-Col a delivery man. When he
first arrived at the scene he thought no one was in the truck but upon

i nvestigation he saw and heard M ke Smith calling on the radio for help
When he heard no response to the first call for help, he got on Mke's
radio and repeated the call for help. |Inmediately upon receiving the
call that two mners were trapped in an overturned haul truck, the
Western Fuel s ambul ance was di spatched and the Rangely District Hospita
was notified at approximately 9:27 a.m that their anmbul ance was al so
needed. The Rangely Rural Fire Protection District was also notified at
this time. A Western Fuels Security Guard was di spatched inmediately to
the scene and arrived at 9:26 a.m This security guard and the preparation
pl ant foreman arrived in a Ford pickup (security vehicle).

Western Fuels' Safety Director at the tinme, Jerry Kow ok (T. 406),
who did not testify, reported to Inspector Hollopeter that he contacted
the d enwood Springs office at about 12 noon and that he was "the only
person designated to contact MSHA on an accident" (T. 109, 110, 339, 421
447, 466-467). M. Kow ok did not make this report until after he had
left the accident scene (T. 448, 459, 460). M. Kow ok had a radio at the
scene of the accident, was in contact with his security base which had a
t el ephone, and thus had the nmeans by which to i mediately notify MSHA of
the accident (T. 335-336, 406, 429-430, 434, 459-460, 468-469).

Some of the general purposes of imediate notification are
(1) determ nation of the type of accident, (2) getting the nearest
avail abl e MSHA i nspectors to the accident site, (3) allowi ng MSHA t he
opportunity to supply expertise to the situation as well as specia
equi pment and special rescue teans, and (4) prevention of future accidents
(T. 109-110). According to the Inspector, however, no such rescue teans,
etc. were actually available for use in rescuing the two nmners trapped in
the truck in the instant situation (T. 176-180). On the other hand, MSHA
was deprived of any opportunity to i mredi ately investigate or be present
at the accident site to assist in rescue or attenpt to prevent further
injuries. There was no allegation or evidence that notifying MSHA woul d
have been a futile act i.e., that based on past inept performances by MSHA
in accident situations, that Western Fuels was justified in believing a
2 1/ 2 hour delay would make no difference.

Further, there was no evidence presented that it was inpossible-or
even difficult- for Western Fuels to have notified MSHA i medi ately
(T. 335-340, 341, 361, 406-408, 420, 428-432, 460, 466-468). There
clearly was avail abl e the neans of
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conmuni cating with MSHA and vari ous nanagenment and ot her personne
available to do it. It is thus concluded that the violation as charged
in the Citation occurred and that Western Fuels was negligent in the
conmi ssion of such. The regulation infracted constitutes a highly

i nportant aspect of mne safety process and enforcenment in terms of both
accident investigation and assistance and is eroded only at considerable
cost in the perspective of future accidents and tragedies. The inportance
of this regulation is related to the role Congress has nandated for

i nspectors in the Act itself (See Sections 103(j) and (k) there-of).

Al 't hough the probability that the delay did not affect rescue or

i nvestigation processes, the humanitarian interests of Western Fuels
personnel, and the enotionally traumatic aspects of the incident itself
are to be inferred fromthe record overall and stand in some mitigation
of the consi derabl e seriousness and cul pability to be attributed to the
violation, 7/ the $20 penalty sought by the Secretary, being but a token
sum is not considered appropriate. A penalty of $150.00 is assessed.

D. Docket No. WEST 87-168-R
Citation No. 2835327

The "Condition or Practice" charged to be a violation by Inspector
Hol | opet er was described in Section 8 of the Citation as foll ows:

"The equi prment, Euclid R-50 (Co. No. 4) End dunp
haul age truck, being driven fromthe Pit 2-3 Refuse
dunp to the preparation plant was not secured in the
travel position. A nonfatal powered haul age acci dent
occurred, severely injuring the operator and passenger
of the truck, when the raised truck bed struck the
No. 2 Beltline Conveyor Overpass. Through interviews
it was determined that it is the Conpany policy to
have the bed of the truck | owered when traveling."

The standard all egedly viol ated was subsection (s) of 30 C.F. R
$ 77.1607 pertaining to "Loadi ng and Haul age Equi pnent; Operation", which
provi des:
7/ The parties, as part of their witten stipulation (Court Ex. 1)
concurred that Western Fuels is a large bitum nous coal mne operator and
that it proceeded in good faith in attenpting to achieve rapid conpliance
after notification of all the alleged violations. As part of the sane
stipulation, the parties submtted into evidence a conmputerized history of
prior violations (Ex. M1) indicating that Western Fuels had 129 previous
violations in the 2-year period preceding the issuance of the subject
Citations.
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"When novi ng between work areas, the equi pment shall be secured in
the travel position." 8/

I nspector Hol | opeter designated this to be a "significant and
substantial"™ violation on the face of the Citation, giving rise to what
appears to be the contention raised by Western Fuels: "Should an operator
be charged with a significant and substantial violation where a driver,
contrary to commn sense, conpany policy, and specific operationa
i nstruction, operates a dunp truck w thout |owering the bed" (Wstern

Fuels Brief, p. 33). It is noted parenthetically at this juncture that
the phraseol ogy of this contention appears directed nore to the nne
safety concepts of "liability without fault" and nmitigation of the

penal ty assessnment criterion of negligence than to the "significant
and substantial™ fornula.

I first find that it is a violation, whether or not a "significant
and substantial" one. Thus, in reaffirmng the strict liability or
"liability without fault" doctrine's application in mne safety matters
in Western Fuel s-Uah, Inc., 10 FMSHRC 256 (March 25, 1988), the
Commi ssi on pointed out that the principle of liability without fault
requires a finding of liability even in instances where the violation
results fromunpreventabl e enpl oyee conduct. It thus rejected the notion
of an exception to the rule even for unforeseeabl e enpl oyee m sconduct. 9/
The parties have stipulated, and the record is clear, that the accident
occurred because the truck operator failed to | ower and secure the truck
bed. The bed was rai sed when the accident occurred (T. 408, 418-419).
The truck thus was not in "travel position" as the standard requires and
Ackerman was driving the truck between work areas when the accident
occurred. This constitutes a violation of the pertinent standard.

For purposes of liability--as distinguished from penalty assessnent

pur poses--a mner's negligence or m sconduct is properly inputed to

the m ne operator. Secretary v. A.H Snmith Stone Conpany, 5 MSHRC 13
(1983). The question of negligence inputation for penalty purposes wll
be taken up subsequently herein.

In a recent decision Secretary v. Texasgulf, Inc., 10 FMSHRC
(April, 1988) the Commission reaffirned its position as to proof of
significant and substantial violations:

8/ "Travel position"” for the truck in question required the bed to be
secured in its lowered position (T. 113, 242, 253-254). As noted in the
Citation itself and established at the hearing, Wstern Fuels' policy
required the truck, when noving, to have the bed in the | owered "travel"
position (T. 112-115, 226-227, 310).

9/ | conclude el sewhere herein that the accident in question occurred as a
result of M. Ackerman's unforeseeabl e negligence.
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"Section 104(d) (1) of the Mne Act provides that a
violation is significant and substantial if it is of
"such nature as could significantly and substantially
contribute to the cause and effect of a coal or other
m ne safety or health hazard.” 30 U. S.C. $ 814(d)(1).
A violation is properly designated significant and
substantial "if, based on the particular facts
surroundi ng that violation, there exists a reasonable
i kelihood that the hazard contributed to will result
in an injury or illness of a reasonably serious
nature." Cenent Division, National Gypsum 3 FMSHRC
822, 825 (April 1981). |In Mathies Coal Co., 6 FMSHRC
1, 3-4 (January 1984) the Comm ssion expl ai ned:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary

must prove: (1) the underlying ViOation of a
mandatory safety standard; (2) a discrete safety
hazard -- that is, a neasure of danger to safety --
contributed to by the violation; (3) a reasonable
i kelihood that the hazard contributed to will
result in an injury; and (4) a reasonable |ikelihood
that the injury in question will be of a reasonably
serious nature.

The Conmi ssion has explained further that the third el ement of the
Mat hi es fornmulation "requires that the Secretary establish a reasonabl e
i kelihood that the hazard contributed to will result in an event in
which there is an injury.” US. Steel Mning Co., 6 FMSHRC 1834, 1836
(August 1984) (enphasis deleted). W have enphasi zed that, in accordance
with the | anguage of section 104(d)(1), 30 U.S.C. $ 814(d)(1), it is the
contribution of a violation to the cause and effect of a hazard that nust
be significant and substantial. Id. |In addition, the evaluation of
reasonabl e |i kelihood should be nmade in ternms of "continued nornmal nining
operations.” U S. Steel Mning Co., Inc., 6 FMSHRC 1574 (July 1984)."

In the circunstances of this case, the infraction of the safety
standard was clearly established, as well as the fact that the violation
contributed to the creation of a discrete safety hazard. Not only was
there a reasonable |ikelihood that the hazard contributed to would result
in an injury, but the hazard actually occurred, that is, it came to
fruition when the raised truck bed struck the overpass structure, the
direct result of which were the serious injuries to Ackerman and Smth
(T. 115-118, 408; Ex. M5). This is found to be a "significant and
substantial" violation.

We turn now to the questions of negligence and mitigation
M. Ackerman was a full-tinme enpl oyee whose primary job was to
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drive the Euclid R-50 haul truck and another haul truck whose dunping
mechanismwas sinmlar to that of the Euclid. Ackerman would normally

(at least since Decenber, 1986) mamke 8-13 trips a day fromthe preparation
plant to the refuse dunp (T. 220-222, 286). Ackerman was famliar with the
road-and by inference-the presence of and characteristics of the overpass
he was to travel under (T. 283-286; See also "General Findings", supra).

Western Fuel s established that in December, 1986, M. Ackerman had
been trained in the operation of the Euclid R 50 truck by its Surface Area
Foreman, Daniel J. Rideout (T. 216-218).

This training covered proper dunping procedures which Ri deout
described as foll ows:

"The proper dunping procedures would be to nmake
sure your area -- where you're backing on up to ---
that there's no obstructions or anything in the way,
like that. Try to be on as |evel ground as possible,
and set your dump bed; put your truck in neutral, sound
the horn, dunp your |oad; |ower your bed; sound your
horn, again; release your dunp brake; put it in gear,
and that's basically it; you're done.™ (T. 220)
(enmphasi s added)

Ri deout described the Euclid R-50 as an "easy-to-drive", stable
truck which had no tendency to tip over, and said there was no occasi on
on which it should be driven with the bed raised (T. 225-226). Rideout
reiterated the conpany "policy" of not driving the truck with the bed
rai sed and pointed out that such is set forth also in the "Operator
Handbook" for the truck, Ex. C7, at p. 33-35, (T. 227, 253, 293). Truck
drivers were directed to keep a copy of the Handbook in the truck and to
read it in their idle time (T. 228, 289). Rideout had never seen Ackerman
driving with the bed up and woul d have di sciplined himhad he done so
(T. 232-233). Rideout was certain that in nmeetings with his drivers,
whi ch | conclude woul d have included M. Ackerman, that the need for
| owering the truck bed before traveling was discussed (T. 248, 258, See
also T. 288). The drivers, however, were not specifically advised that
the haul truck with the bed up would not clear the overpass, nor were they
specifically advised what the height of the truck was with the bed raised
(T. 258). Nor were they specifically advised what the clearance of the
overpass was (T. 259). This was the only overpass the truck drivers
woul d have occasion to drive under (Tr. 259).

The overpass was constructed in 1982 and woul d have been in
exi stence throughout M. Ackerman's tenure as truck driver (T. 251).
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At the time of the accident there was no sign or notice in the cab
of the truck to remind the driver to |ower the bed (T. 270) although such
noti ce was apparently installed thereafter (T. 270, 323). There was an
"indicator" (depicted in Exhibit C 11) which comes down in front of the
truck's wi ndshield fromwhich the truck driver can determine if the bed
was raised or |owered (T. 255-256, 262-263, 296).

Jack L. Munfrada, a Surface Area Foreman, described the bed indicator
in the foll owi ng exam nati on sequence:

"Q Is there any other way, when you're sitting in the
driver's seat, or in the passenger's seat, that you
can see that the bed is in the air?

A.  Yes. There's a bed indicator on the bed of the truck.
If the bed is lowered, it is in the right-hand corner
visually through the eight-inch window, and it is a
round -- in dianeter, approximately five inches, with a
decal -- a red and white decal, with a black figure,
poi nting back towards the dunp box. Also, you can see
it through the driver's mirror, very plainly.

Q You can see the bed through the driver's --

A Yes. You could see it out the passenger door w ndow
-- you could see the headache rack. And, also, if the
bed was up in the daytinme, you'd notice the change in
[ight." (T. 296-297). 10/

Based on its maintenance records and "Preshift Operator's Check
Lists", Western Fuels had no indication to believe that the subject truck
was not functioning properly in proximty to the accident (T. 402-406,
410-413) and in the absence of any other evidence to the contrary, and in
Iight of the evidence indicating operator failure as the cause of the bed
not being lowered to travel position, it is inferred and found that the
truck was in proper operating condition at the time of the accident.

The record in this proceeding indicates that the cause of the accident
was the operator's failure to | ower the bed before proceeding on to the
haul road and noving the vehicle to its point of inpact with the overpass
structure.

10/ Fromthis dialogue as well as other evidence (T. 255-259) indicating
ot her reasons why a truck driver would nornmally know or be aware of the
rai sed bed, | find and infer that for a driver of the truck in question to
proceed al ong the haul road with the truck bed rai sed and not have such
fact enter the stream of his consci ousness woul d be an unusual occurrence
and one which would not be foreseeable by his foreman or other nmanagenent
(T. 471).
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David G Casey, Western Fuels' Safety Instructor, testified that
he visited M. Ackerman in the hospital on the day of the accident and
recounted this conversati on concerni ng what had happened:

Q And, did he explain to you what happened?

A Yes. And -- and he said that he spaced it -- he
couldn't believe that he'd spaced it out.
XXX XXX XXX
"The Wtness: He couldn't believe that he'd spaced it
out -- referring to the dunp bed being up."”
(T. 455-456)

When pressed to devel op his understandi ng of Ackernan's use of the
phrase "spaced out", M. Casey stated:

"The Wtness: -- and he said "spaced out", and then we

-- he said "I can't believe I f----- up", and he
repeated it again, "I can't believe | did that", you
know. " (T. 471)

Fromthis and ot her evidence of record indicating Ackerman was
a "good" enployee who had received safety training (T. 439-445) it is
concl uded that the accident resulted from M. Ackernman's negli gent
oversight in not |owering the bed of the truck, and that such negligent
conduct was not foreseeable by Wstern Fuels' responsible managenent
personnel . Southern Chio Coal Co., 4 FMSHRC 1459, at 1463-1464 (1982).
In this connection, it is further noted that there is no evidence of
prior accidents having occurred at the overpass (T. 465).

While a mne operator is not necessarily shielded frominputations
of negligence even where non-supervi sory enpl oyees such as M. Ackerman are
concerned, A.H Smith Stone Co., 5 FMSHRC 13 (1983), for the negligence
of the miner to be attributed to the operator, consideration nmust be given
the foreseeability of the miner's conduct, the risks involved, and the
operator's supervision, training and discipline of its enployees. Here,
the record indicates that the mine operator fulfilled its obligations as
to training and in the establishnment of its policy as to not operating
the truck with the bed raised. MSHA, in its brief does not contend (or
di scuss) inmputation. M. Ackerman's negligence in the comr ssion of the
violation will not be inputed to Western Fuels, Southern Chio Coal Co.,
supra, at 1465.

In view of the seriousness of this violation, and upon eval uati on of
the other general mandatory penalty assessnent
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factors previously discussed in connection with Citation No. 2835326,
a penalty of $300.00 is determ ned to be appropriate and assessed.

E. Docket No. WEST 87-169-R
Citation No. 2835328

The "Condition or Practice" deened a violation by Inspector Hollopeter
was described in Section 8 of the Citation as foll ows:

"The No. 2 Beltline Conveyor Overpass above the
haul road (County Rd. No. 78) was not conspicuously
mar ked or warning devices installed when necessary to
insure the safety of the workers. A nonfatal powered
haul age acci dent occurred when an Euclid R-50 End dunp
(Co. No. 4) raised bed contacted the overpass while
traveling on the haul age road. The operator of the
truck and passenger were severely injured. At the tinme
of the investigation the overhead cl earance was not
mar ked.

The standard all egedly violated was Subsection (c) of 30 C F. R
77.1600 (entitled "Loadi ng and haul age; General ") which states:

"Where side or overhead cl earances on any haul age
road or at any |oading or dunping |location at the nne
are hazardous to m ne workers, such areas shall be
conspi cuously marked and warni ng devi ces shall be
i nstall ed when necessary to insure the safety of the
wor kers. "

Al t hough the Inspector originally charged that this was a
"significant and substantial" violation, the Citation was subsequently
nodi fied to del ete such designation upon further investigation
(T. 158-160).

Western Fuel s contends that the Conveyor (CNV-2) overpass was not
"hazardous to m ne workers" and thus warning signs (or devices) were not
required.

Evi dence in the record establishes that other than speed |int signs
(T. 448) there were no signs, warnings, "clearance" signs or flashing
lights on the overpass structure or conveyor (T. 118-121, 189-192, 245-246,
259, 463), or on the road on either side of the structure (T. 189, 448).
Specifically, there was no sign on the overpass which said what the
clearance was (T. 259). |Inspector Holl opeter was of the opinion a hazard
exi sted because there was no sign warning of the clearance of the overpass
structure either on the structure itself or back along the haul road
(T. 121-125).
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There are no regul ations applicable in nine safety matters which
establish height requirenments for structures such as the subject overpass
(T. 382).

The U.S. Departnent of Transportation's Manual on Uniform Traffic
Control Devices (Ex. C-14) requires signs when |less than 12 inches
clearance is provided over the highest vehicle being used on the roadway
(T. 380-381).

Chi ef Engi neer Wei gand expressed the opinion that prior to the
acci dent the overpass structure was not "dangerous" "perilous" or
"risky" (T. 386). As noted previously, there had been no prior accidents
at the overpass, and in view of (1) the significant clearance height of
t he overpass (ranging from 20-27 feet approximtely), (2) the genera
conpliance of the structure with requirenments other governmental agencies
(T. 380-384)), (3) the general opinions of Western Fuels wi tnesses that
the overpass was not "perilous" or dangerous, (4) the vagueness of MSHA' s
evi dence and theory that the overpass was hazardous, and (5) the fact
that the accident under scrutiny here was caused by the forgetful ness of
a truck driver who broke the rule against driving with the bed rai sed and
who had been passing under the overpass sone 20 tines a day for months, it
is concluded that the overpass clearance was not "hazardous" within the
meani ng of the regulation cited and that no violation occurred.

ORDER
(1) Wthdrawal Order No. 2835325 and its nodifications are affirnmed.

(2) Citations nunmbered 2835326 and 2835327 (including its "Significant
and Substantial" designation) are affirmed.

(3) Citation No. 2835328 is vacated.

Cont est ant/ Respondent Western Fuels shall pay the Secretary of Labor
the total sum of $450.00 as and for the civil penalties herei nabove
assessed on or before 30 days fromthe date of this decision.

M chael A. Lasher, Jr.
Adm ni strative Law Judge
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Karl F. Anuta, Esqg., P.0. Box 1001, 2120 13th Street, Boul der, CO 80306
(Certified Mail)

Margaret A. Mller, Esq., Ofice of the Solicitor, U S. Departnment of
Labor, 1585 Federal Building, 1961 Stout Street, Denver, CO 80294
(Certified Mail)

United M ne Workers of Anerica, Local 1984, District 15, Box 615,
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