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FEDERAL M NE SAFETY & HEALTH REVI EW COVM SSI ON
FALLS CHURCH, VA
June 30, 1988

SECRETARY OF LABOR, CI VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON MsHA) , Docket No. WEVA 87-352

Petitioner A. C. No. 46-01436-03699
V. Shoemaker M ne

CONSOLI| DATI ON COAL COVPANY,
Respondent

DECI SI ON

Appear ances: Anita D. Eve, Esq., Ofice of the Solicitor
U. S. Department of Labor, Pittsburgh, Pennsylvania,
for Petitioner; Paul T. Boos, Esqg., Consolidation Coa
Conpany, Wheeling, West Virginia, for Respondent.

Bef or e: Judge Merlin

This case is a petition for the assessnment of civil penalties filed
by the Secretary of Labor agai nst Consolidati on Coal Conpany for six
al l eged violations. Al involve 30 C F.R Part 50.

Citation Nos. 2945442, 2945443, 2945446,
2945455, 2945456

These citations were originally assessed at $250 each. The parties
have agreed to settle themfor $170 apiece. 1/ The Solicitor advises that
in these cases the niners failed to report the alleged injuries pronptly
and the operator had reason to believe the injury was nonoccupational and
occurred off mne

1/ The Solicitor's settlement notion erroneously includes Citation

No. 2945453. This itemwas deleted fromthe assessment sheet filed with
the Solicitor's penalty petition and was not in the petition itself.
Qbviously, it was settled, paid, or otherw se disposed of previously.
The Solicitor has confirmed this by tel ephone.
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property. The negligence factor is therefore, greatly reduced. After
considering these matters in light of six statutory criteria set forth
in section 110(i} of the Federal Mne Safety and Health Act of 1977,
conclude the settlenments may be approved.

Citation No. 2899820

This iteminvolves an alleged violation of 30 CF. R $ 50.20(a).
However, it was not settled and was heard on the nmerits on May 17, 1988.

The subject citation reads as foll ows:

"The m ne operator did not fill out and
mail to MS.H A wthin 10 cal ander [sic] days,
Form 7000-1, "M ne accident, Injury and Il ness
Report," for an occupational injury that occurred
to Donal d Chamber on 12.5.85, which resulted in
| ost work days."

Section 50.20{a), 30 C.F.R $ 50.20(a), of the regulations provides:

(a) Each operator shall maintain at the nmne
office a supply of MSHA M ne Accident, Injury, and
Il ness Report Form 7000-1. These nmy be obtained
from MSHA Metal and Nonnetallic M ne Health and
Safety Subdistrict Ofices and from MSHA Coal M ne
Heal th and Safety Subdistrict Offices. Each operator
shall report each accident, occupational injury, or
occupational illness at the mine. * * * The operator
shall mail conpleted forms to MSHA within ten working
days after an accident or occupational injury occurs
or an occupational illness is diagnosed.

* * *

And section 50.2(e) 30 C.F.R $ 50.20(e) states:

(e) "Cccupational injury" nmeans any injury to a
m ner which occurs at the mne for which nmedica
treatment is admnistered, or which results in death
or loss of consciousness, inability to performall job
duties on any day after an injury, tenporary assignnent
to other duties, or transfer to another job.
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On Decenber 5, 1985, Donald Chambers, a mechanic at the operator's
Shoermaker mne, left the m ne because he was suffering chest pains.
Later that day he was admtted to Reynolds Menorial Hospital where he
subsequent|ly was di agnosed as suffering a nyocardial infarction
Five days |later he had a stroke. He was then transferred to Western
Pennsyl vani a Hospital where cardi ac catheterization disclosed a bl ockage
in the anterior descending branch of the left coronary artery which
practically totally occluded the vessel (Exhibit D). He was discharged
from Western Pennsyl vani a Hospital on January 4, 1986. The evi dence al so
di scl oses that M. Chanbers is a |ong-standing diabetic and a heavy snoker
(Tr. 23, 50). M. Chanbers admitted that until the time of the heart
attack he snoked a pack a day or two packs every three days (Exhibit N
p. 13; Tr. 50).

A di spute exists over the etiology of M. Chanbers' chest pains.
Hospital records upon adm ssion to Reynolds Menorial state that
M. Chanbers reported chest pains of three days duration (Exhibit B).
In the discharge summary dated Decenber 30, 1985, Dr. Baysal, M. Chanbers’
personal physician, stated that upon adnission the duration of synptons
were a little bit questionable, but neverthel ess appeared to be of 24 hours
duration (Exhibit C, p. 1). Dr. Baysal also reported in the discharge
sunmary that on Decenber 16, M. Chanbers and his famly told him
that M. Chanbers had been struck with a live electrical wire at work on
the day of admi ssion and that the chest pains devel oped about 1/2 our to
one hour following this incident (Exhibit C, p. 20). |In his subsequent
deposition dated May 13, 1987, during the worknmen's conmpensati on
proceedi ngs, Dr. Baysal changed his story and stated that M. Chanbers
had told himabout the electrical shock one or two days after his hospita
adm ssion (Exhibit 0, p. 12). In his first workmen's conpensati on
deposition dated August 20, 1986, M. Chanbers asserted he had had no
chest pains until after the electrical shock (Exhibit N, p. 6). But in
his second deposition, a year |ater on Septenber 11, 1987, he stated he had
had i ndi gestion for about three days before the heart attack (Exhibit M
p. 6). He repeated the indigestion allegation at the hearing in this
proceedi ng, asserting that indigestion was the pain referred to in the
hospi tal adm ssion reports (Tr. 24, 45). At the present hearing,
M. Chanbers adnitted he had not reported the alleged electrical shock
to anyone at the nmine before he left (Tr. 16, 42).

There is also a dispute in the nmedical evidence over whether the
el ectrical shock, assuming it did occur, caused M. Chanbers' heart attack
Dr. Baysal expressed the opinion that the electrical shock had caused the
infarct, noting that M. Chanbers previously had been asynptomatic from
the standpoint of a preexisting heart condition (Exhibit 0, pp. 12 & 13).
However, Dr. Baysal admitted that M. Chanbers showed no evi dence of a
burn or coagul ati on necrosis fromthe alleged shock (Exhibit 0, p. 40).
Dr. Baysal also referred to the fact that a single vessel disease is
rare in a diabetic (Exhibit 0, p. 14).
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Dr. Wirtzbacher, a consultant engaged by Consol to reviewthe
medi cal evi dence, expressed nmedi cal opinions contrary to those of
Dr. Baysal. Dr. Wirtzbacher stated that there was no nedical evidence
of a direct relationship between the electrical shock and subsequent
myocardi al infarction (Exhibit F). He further stated that although
mul ti pl e vessel atherosclerosis is seen in nopst cases involving
di abetics, a single vessel disease in diabetics can be seen infrequently
(Exhibit G. Finally, he described the cardiac synptons and failures as
caused by di abetes (Exhibit Q.

The Secretary's allegation of a reporting violation is based
upon the assertion that M. Chambers suffered an el ectrical shock which
constituted a reportable injury under Part 50. The Solicitor also argues
that even if there was no electrical shock, a report should have been nmade
because M. Chanbers had chest pains at the mne

After a review of all the evidence | find that M. Chanbers was not

shocked on Decenber 5, 1985. | carefully observed and listened to the
testinmony of M. Chanmbers and his co-worker M. MLaughlin regarding the
al | eged occurrence of an electrical shock. | did not find them credible.

As already noted, M. Chanbers changed his story several tines and as

the operator's brief points out, his account becanme nore el aborate and
det ai |l ed--and nore obviously self-serving, with each telling. [If the

al | eged shock were as severe as he alleged, it is incredible he did not
tell anyone about it at the time. The sane is true of M. MLaughlin's
testi nony, because he also told no one about the alleged shock. | find
per suasi ve the contenporaneous evi dence whi ch shows that when admitted to
the hospital, M. Chanbers did not relate anything about an electric shock
but rather described chest pain of three days duration. | also note the
section foreman's testinmony that on Decenber 5 M. Chanbers conpl ai ned of
chest pain upon entering the m ne before he began working (Tr. 96, 97).
In addition on the di scharge sunmary dated Decenber 30, 1985, Dr. Baysal
descri bed chest pain on adm ssion as having been present for 24 hours and
said that M. Chanbers did not allege an electrical shock unti

Decenber 16, ten days after his hospital adm ssion (Exhibit C)

Dr. Baysal's subsequent turnabout with respect to when M. Chanbers
first told himabout the alleged shock, is not convincing. Even apart
fromthe fact that the Secretary failed to produce Dr. Baysal to testify
in these proceedi ngs thereby resulting in his unavailability for
cross-exanm nation by the operator, Dr. Baysal's contradictory statenents
fall far short of providing a basis for the Secretary to sustain her burden
of proving a shock occurred. 1In addition, M. Chanbers had no evi dence of
burns and he never was unconscious (Tr. 36-38). Based upon the foregoing,

I conclude M. Chanbers did not suffer
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an electrical shock and therefore, the operator committed no violation in
failing to report it.

| reject the Solicitor's argunent (p. 11 of her brief) that even
if an electrical shock did not occur, a violation occurred because the
operator was obliged to report M. Chanber's chest pains. The MSHA
publication "Information Report on 30 CF.R Part 50" February 1980
attached to the Solicitor's brief as Governnent Exhibit 7, states in
pertinent part at page 6:

"* * * The MSHA managenent concept on a dividing
line between injury and illness states that an
injury results froma recogni zabl e single incident,
i.e., a wrker harmed by a single incident would be
injured. * * * "

The Solicitor attenpts to describe the heart attack as a single
event which had to be reported. But she offers no evidence to show when
the heart attack occurred and cannot equate the particul ar chest pains
M. Chanbers experienced at the mine with the precise onset of the heart
attack, since he had been having such pains |long before he went to work on
Decenber 5. Therefore, these chest pains were not a recogni zable single
i ncident within the nmeaning of the regulations and MSHA publication

Finally, the Conmi ssion's decision in Freeman M ni ng Conpany,
6 FMSHRC 1577 (July 1984), is of no benefit to the Solicitor here. In
that case the Conmission referred to an injury as "an act" that damages,
harms or hurts, 6 FMSHRC at 1578. Once again, there is no such single act
present in this case. And the issue of causal nexus is not involved here

as it was in Freeman. |If an electrical shock had occurred here, there
woul d be no question that it was work rel ated, which was the question
presented in Freeman. |If there had been a shock, the only inquiry would

be whether it had any of the prescri bed consequences such as nedica
attention or | ost work days. Even assum ng an electrical shock had
occurred, | still would not find a violation. Medical attention and | ost
wor k days resulted froma heart attack, which the great weight of the

evi dence denonstrates was in turn caused by |ong-standi ng di abetics and
heavy snoking, not fromthe electric shock as the Secretary all eges.

Accordingly, | conclude there was no violation and that Citation
No. 2899820 nust be vacated, and that the penalty petition be disnm ssed
insofar as this citation is concerned.

As indicated above, the briefs filed by counsel which were nost
hel pful, have been carefully reviewed. To the extent they are inconsistent
wi th anything herein, they are rejected.
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ORDER APPROVI NG PARTI AL SETTLEMENT
ORDER TO PAY
ORDER OF PARTI AL DI SM SSAL AND VACATI ON

As set forth herein, the proffered five settlenments for Citation
Nos. 2945442, 2945443, 2945446, 2945455 and 2945456 are Approved and in
accordance therewith, the operator is ORDERED TO PAY $850 within 30 days
fromthe date of this decision.

As further set forth herein, the Secretary's penalty petition is
DI SM SSED i nsofar as Citation No. 2899820 is concerned and that citation
i s VACATED.

Paul Merlin
Chi ef Admi nistrative Law Judge

Di stribution:

Anita D. Eve, Esq., Ofice of the Solicitor, U S. Departnment of Labor,
Room 14480- Gat eway Buil di ng, 3535 Market Street, Philadel phia, PA 19104
(Certified Mail)

Paul T. Boos, Esq., Phillips, Gardill, Kaiser, Boos & Hartley,
61 Fourteenth Street, \Weeling, W 26003 (Certified Mil)

M chael R Peelish, Esq., Consolidation Coal Conmpany, 1800 WAashi ngton Road,
Pi ttsburgh, PA 15241 (Certified Mail)



