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Col unbus, Chio, for the Operator

Patrick M Zohn, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, C eveland, Chio, for
the Secretary.

Bef ore: Judge Wi sberger
St atenent of the Case

In these consolidated cases, the Operator (Respondent) seeks
to challenge a citation issued to it by the Secretary
(Petitioner) for an alleged violation of 30 CF.R O 70.100, and
the Secretary seeks a civil penalty for the alleged violation by
t he operator of section 70.100, supra. Pursuant to notice, these
cases were heard in Weeling, West Virginia, on April 19 A 20,
1988. Patrick Lester McMahon, Marion D. Beck, and Judith Irene
Johnson testified for Petitioner, and David George Zatezal o, Jon
Merrifield, and Mark Randall Hatten testified for Respondent.

At the hearing, at the conclusion of Petitioner's case,
Respondent nade a notion for summary deci sion, which was deni ed.
Petitioner filed its Post Trial Brief and Proposed Fi ndings of
Fact on June 13, 1988, and Respondent filed its Proposed Findings
of Fact and Brief on June 10, 1988. Reply Briefs were filed by
both Parties on June 27, 1988.
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| ssues

The issues are whet her Respondent violated 30 CF. R O
75.100, and if so, whether the violation was of such a nature as
could significantly and substantially contribute to the cause and
effect of a mine safety or health hazard. If section 75.100,
supra, has been violated, it will be necessary to determine the
appropriate civil penalty to be assessed in accordance with
section 110(i) of the Federal M ne Safety and Health Act of 1977.

Stipul ati ons
The Parties have stipulated as follows:

1. The Federal M ne Safety and Health Revi ew Comi ssi on
has jurisdiction over this proceeding.

2. The Southern Chio Coal Conpany is a |arge operator

3. The Meigs No. 2 Mne is owned and operated by the
Sout hern Chi o Coal Conpany.

4. The Southern Chio Coal Conpany is an operator as
defined by section 3(d) of the Act.

5. The Meigs No. 2 Mne is a mne as defined by section
3(h) of the Act.

6. The Southern OChio Coal Conpany and the Meigs No. 2.
M ne are subject to the jurisdiction of this Court and
the 1977 M ne Act.

7. The size of the proposed penalty, if any assessed,
will not affect the operator's ability to continue in
busi ness.

Fi ndi ngs of Fact and Concl usi ons of Law
l.

The essential facts are not in dispute. Patrick Lester
McMahon, a MSHA | nspector who is a health specialist, nmade a
technical inspection at Respondent's Meigs No. 2 Mne, at the
sout hwest bl ock third panel. On July 15, 1987, at that time, the
| ongwal | panel was only in its third shift. Inspector MMahon
testified at length as to the procedures he used in setting up
the test equi pnent and as to the equi pment itself. No evidence
was adduced to either contradict McMahon's testinony as to the
procedures he used in setting up the equi prment, nor was any
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evi dence adduced which would tend to inpeach either the
reliability of McMahon's nmethods, or the reliability of the

equi pment he used. McMahon furnished the test equipnent to be
worn, for 8 hours, by miners with the foll ow ng occupations:
headgat e operator intake, 040; jack operator intake, 041; shear
operator intake (head), 064; shear operator return (tail), 044;
jack setter return, 041. The shear operator return was considered
to be the "designated" occupation in this group as bei ng exposed
to the nost dust on the longwall operation. At the end of the
shift, McMahon coll ected the equi pment containing the dust
sanpl es and returned to the MSHA Office. McMahon testified in
detail concerning the nature of the equi pnent used to test the
dust sanples, the procedures that he used in setting up the

equi pment, and in testing the sanples. No evi dence was adduced
whi ch contradi cted McMahon's testinmony as to the procedures he
performed. Nor was any evidence adduced which would tend to

i mpeach the reliability of either the procedures or equi pnent
used by McMahon in testing the sanples. Accordingly, | find that
the dust sanple results obtai ned by McMahon on July 15 to be
reliable. These indicate the following mlligram of dust per
cubic meter for the followi ng occupations in the section

shear operator intake
headgat e operator intake
j ack operator intake
jack operator return

NEOoN
SEGEREN

The sanple for the designated occupation of shear operator return
was voi ded as the sanple contained oversize particles. The
average for the section was 1.5 milligrans per cubic neter.
McMahon decided, to return for additional testing, because the
sanpling for the high risk occupation was void, and because
sanpling for the shear operator intake and jack setter return

yi el ded sanpl es whi ch exceeded the maxi mum set forth in section
70. 100, supra, of 2.0 milligram per cubic neter.

On the follow ng day, testing was performed by MSHA
I nspector Marion D. Beck. In essence, the procedures and
equi pment used by Beck were the same as those used by
McMahon. (Footnote 1) (Beck had inadvertently placed the wong occupation
nunber on the equi pnent.
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However, inasnuch as this error did not change the overal
average for the section, and inasnuch as the error is corrected
by reversing the dust concentrations for the shear operator
return and shear operator intake, the error was found to be

i nconsequential.) Beck, at the conclusion of the 8 hour shift on
July 16, 1987, obtained the dust sanples fromthe mners tested,
and took themto the MSHA Laboratory. Judith Irene Johnson, a
MSHA Lab Technician, testified, in essence, that she tested the
sanples on July 16, using the sane equi prment procedures and

nmet hods as testified to by McMahon. She al so rewei ghed her
results the following day with no change in the results. Also,
McMahon testified that on July 20 he verified the results
obt ai ned by Johnson on July 16. Accordingly, | find, that on July
16, the follow ng occupations were tested with the follow ng

concentration of dust in mlligrams per cubic centineter:
shear operator intake voi d due to oversize
particles

shear operator return
headgat e operator intake
j ack operator intake
jack setter return

NoRk XN
PR NP

The average for the section was 4 on July 16, and the cunul ative
2 day average was 2.7.

McMahon testified that because two occupations sanpl ed were
above the limt of 2.0 mlligram per cubic neter on July 16, he
had to return for additional testing. McMahon further testified
t hat pursuant to MSHA policy, which indicates that an occupation
with an average dust concentration of 1.6 or |ess after the
second day of testing may be dropped fromfurther testing.
McMahon deci ded not to test the headgate operator intake on the
third day as the 2 day average for this occupation was only 0.9,
and there was no reason to continue testing that occupation.
However, according to McMahon, inasmuch as there were two
occupati ons whose test results on July 16 exceeded the regul atory
maxi mum of 2.0, he decided to return on July 21 for additiona
testing. McMahon's testinony with regard to the procedures and
equi pment used in testing on July 21 was not contradicted.
Accordingly, | find, that on July 21 when tested, the follow ng
occupations in the sections had the follow ng concentration of
dust per cubic neter:

shear operator intake
shear operator return
j ack operator intake
jack setter return

cormE
NN R~
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| further find that the average for the section based upon the
curmul ative results for the 3 days of testing, to be 2.1
mlligrams per cubic neter.

I nspect or McMahon, when presented with these results, issued
a citation for a violation of section 70.100, supra, which
provi des, in essence, that the average concentration of
respirabl e dust during each shift, to which each mner in the
active workings of the mine is exposed, shall be at or below 2.0
mlligrams per cubic nmeter. Inasnmuch as the third panel had been
in existence for two shifts prior to the inspection on July 15,
and was actively engaged in the mning of coal, | conclude that
the panel in question was a "active workings," as referred to in
section 70.100, supra, (see also 30 CF.R 0O 70.2). Further
i nasmuch as the cunul ative average for the occupations tested in
the section in question on July 15, 16, and 21, 1987, produced a
curmul ati ve average of dust concentration for the section of 2.1
mlligrams per cubic feet, | conclude that section 70.100, supra,
has been vi ol at ed.

It appears to be the position of Respondent that the
Petitioner has the burden of establishing that the nethod used in
sanpling the dust herein was reasonable. In this connection, it
i's Respondent's further argunment, that the onission by McMahon of
t he headgate operator intake fromthe testing on July 21, was
arbitrary, and that accordingly the cumul ative average of 2.1 was
not arrived at reasonably. In this connection, Respondent makes
reference to uncontradicted testinony that the headgate operator
i ntake, being closest to the source of the intake air, normally
has the | owest exposure to dust of the five occupations in the
section which were subject to the testing. Thus, Respondent
argues that it is likely that had the headgate operator intake
been tested on July 21, the result would have been a dust
concentration equal to or less than that of 0.2, which was the
dust concentration yield for the two occupati ons whose result was
the lowest in the section on July 21. Respondent argues that had
t he headgate operator intake not been dropped fromthe testing on
July 21, 1987, it is very likely that he woul d have been subj ect
to dust concentration of equal or less than 0.2, hence bringing
the 3 day cunul ative average to 2.0 or less and thus being within
the regul atory standard. Respondent, in essence, al so argues that
omtting a previously sanpled occupati on when conputing a section
average, is not rational. Further, Respondent argues that when
policy which provides for the onission of those occupations with
previous tested concentrations of |ess than or equal to 1.6
results in the section average based on greater sanmples from
"dustier"” occupations, the test results are irrationally
detrinental to the operator
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I find however that there is no evidence that McMahon dropped the

headgat e operator intake fromthe testing on July 21, 1987, in
order not to have the average for the section decreased. |ndeed,
it is to be noted that McMahon retained for testing on the July
21 the jack operator intake whose test result of 0.1 on July 16
was even less than the result of 1.7 yeilded for the headgate
operator intake. Moreover, since it is manifest that the purpose
of section 70.100(a), supra, is to protect mners from excessive
exposure to the hazards of dust, it is not irrational, per se, to
di scontinue testing an occupation (040) which had evi denced
exposure to dust concentration in 2 previous days of testing
substantially below the regulatory ceiling. If the resulting
section average will be then based on greater sanples from dusty
occupations, the section average will thus realistically reflect
the hazards to the section.

Accordingly, | find that Petitioner herein acted reasonably
inits nethod of testing, and that there was insignificant
evidence that it acted arbitrarily. (Footnote 2)

McMahon testified that he considered the violation herein to
be significant and substantial, inasnuch as exposure to dust
concentrations of nore than 2.0 mlligram per cubic neter
contributes to the hazard of a pul nonary di sease which is a
di sease of reasonably serious nature. Respondent indicated at the
hearing that it did not dispute the significant and substantia
aspect of this case. Accordingly, | find that the violation
herein was significant and substanti al

V.

In assessing a penalty herein, | have the adopted the
uncontradi cted testimony of McMahon with regard to Respondent's
negli gence and find that Respondent acted with a | ow degree of
negligence. | further find that the Respondent herein acted in
good faith in abating the violation, and I find that, based upon
the testi nony of McMahon, the violation herein was of a
nmoderately serious nature as exposure to excessive respirable
dust is likely to contribute to the hazard of pul nonary di sease.
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Further, | have adopted the stipulations of the Parties and the
factual data on GX 14, with regard to the remaining factors in
section 110(i) of the Act. Accordingly, | find that a penalty
herein of $259 as proposed is appropriate.

ORDER

It is ORDERED that Respondent shall pay, within 30 days of
this decision, a civil penalty of $259 for the violation found
her ei n.

Avram Wi sber ger

Adm ni strative Law Judge
-
Footnote starts here: -

~Foot not e_one

1 Respondent, in essence, argues, in paragraph B of its

Brief, that 30 C F.R. 0O 70.201(c), 205(b), and 207(d),

containing requirenments for dust sanpling by Operators should be
i nposed on the Secretary, and that these Sections were viol ated
by Beck. I find that | do not have any authority to essentially
crate a regulatory obligation on the Secretary where none exists.

~Foot not e_t wo

2 Respondent, in its Brief, has argued that the manner in

whi ch abat enent was required was unlawful. | find this argunent
to be irrelevant in evaluating the validity of the citation that
is at issue herein. | also note that Respondent does not seek any

relief for the Petitioner's allegedly unlawful manner of
abat ement .



