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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

STANLEY BAKER, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. KENT 87-142-D
KENTUCKY STONE COMPANY, Pul aski Pl ant
RESPONDENT
DECI SI ON

Appearances: Philip P. Durand, Esq. and Wendy Tucker, Esq., Anbrose,
Wl son, Gimm& Durand, Knoxville, Tennessee,
for Conpl ai nant;
John G Prather, Jr., Esq., Law Ofices of John G
Prather, Jr., Sonerset, Kentucky, for Respondent.

Bef ore: Judge Wi sberger
St atenent of the Case

Conpl ainant filed a conplaint with the Comm ssion under
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 U F.C 0O815(c) (the Act) alleging, in essence, that he was
illegally fired in violation of the Act.

Pursuant to notice of Novenber 6, 1987, the case was set for
hearing in Knoxville, Tennessee, on Decenber 8 A 9, 1987. In a
conference call initiated by the undersi gned on Novenmber 30,
1987, between the undersigned and the attorneys for both Parties,
the Conpl ainant's attorney nmade a request for the hearing to be
adj ourned. This request was not objected to by Respondent's
attorney. Accordingly, pursuant to notice, the case was
reschedul ed and subsequently heard in Knoxville, Tennessee, on
March 15 A 16, 1988. Stanley Baker, Charlotte Dykes, Roger Hasty,
Sherman McClure, Melvin Thomas, Mark Lueking, Dale Tabor, Johnny
Bruner, and Donny Tabor testified for the Conplainant. Dennis
Hal comb, dennis MIler, Danny Roberts, Earl Howard, and Herbert
Robbi ns testified for the Respondent.

At the hearing, at the conclusion of the Conplainant's case,
Respondent nmake a notion for a directed opinion in favor of the
Respondent, and deci sion was reserved on this notion.
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Conpl ainant filed its Proposed Findings of Fact and Menorandum of
Law on June 1, 1988, and Respondent filed its Proposed Findings
of Fact and Menorandum on June 1, 1988. On June 10, 1988,
Conpl ainant filed a Response to Respondent's Sunmary of
Proceedi ngs and Response to Respondent's Menorandum of Law.

Stipul ations

1. Except for occasional |ayoffs, Conplainant worked at
Kentucky Stone Corporation's Pulaski Plant from Septenber 15,
1976 until he was fired on May 2, 1985.

2. The Kentucky Stone Corporation ("Kentucky Stone") is a
whol |y owned subsidiary of the Kopper's Corporation and is
| ocated in Pul aski County, Kentucky.

3. The Kentucky Stone Corporation is engaged in |inmestone
m ning operations and is subject to the provisions of the Federa
M ne Safety and Health Act of 1977, including O 815(c)(1).
Further, Kentucky Stone falls within the definition of an
"operator" as provided for in the Act.

4. Conpl ai nant was operating a Caterpillar 988A (Conpany No.
444) front-end | oader, which was owned and/or |eased by Kentucky
Stone at the time of his discharge on May 2, 1985. At no tinme did
Conpl ai nant refuse to operate the Caterpillar 988A (Conmpany No.
444) front-end | oader.

5. Dennis Hal comb was acting as an agent for Kentucky Stone
when he fired Conpl ai nant.

Fi ndi ngs of Fact

1. Stanley Ray Baker, Conplainant herein, was first enployed
at Kentucky Stone Conpany on Septenber 17, 1976. \Wile enpl oyed
wi th Kentucky Stone Conpany, he has al so operated a bull dozer and
a "front-end | oader" which, for the purpose of this proceeding,
pertains primarily to the operation of a Caterpillar 988A | oader

2. A Caterpillar 988A |l oader is a large rubber-tired piece
of equi prent used, by Kentucky Stone Conpany in its quarrying
operations, to |load stone into the trucks hauling stone for its
custoners, to clear and organize stockpile of stone, and to clear
roadways and pat hways from spillage within the plant area.

3. Conmpl ai nant has substanti al experience operating
front-end | oaders, having previously operated a 980C Caterpillar
a 988B, and an H100, as well as a 275 M chigan, a 125 M chigan, a
175 M chi gan, and ot her nodel s of | oaders.
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4. Kentucky Stone Conpany, Respondent, at its quarry in Pul ask
County, Kentucky, is engaged in the business of quarrying
(mning) limestone rock froman open pit. When consuners purchase
the rock, trucks are obtained to haul the rock fromthe "plant"
at the quarry to the site designated by the consuner.
Conpl ainant's job included | oading those trucks fromthe
stockpil es. Sone of the | ocations where the trucks parked to be
| oaded included grades. Loading the trucks requires the | oader
with the bucket in a | owered position, to be driven into the
stockpile to obtain Iinmestone rock and to then be backed out of
the pile, raising the bucket as the piece of equi pnent noves
backward, and then maneuvering the | oader into a position
sufficient to permt the |linmestone rock to be dunped fromthe
bucket into the truck. Throughout the tine that the | oading of
the truck occurs, the |l oader is kept in first gear. The distance
of travel is sone 10 to 20 feet and the brakes of the | oader are
usually applied 8 to 12 feet before reaching a truck bed.

5. Occasionally, Conplainant took the |oader into the pit to
clear off areas in the pit, or on shelves, to provide areas for
the rock drills to drill, or he would haul fuel into the pit
ar ea.

6. The |l oader is used, fromtine to time, to "push off the
stockpiles." This neans that the crushed material is dunped on
the stockpiles and then has to be organi zed or pushed around on
the stockpiles to permt the piles to be orderly and usable.
Roadway grading with the | oader involves filling small potholes
that occurred in the roadways, and clearing haul roads.

7. It was Baker's responsibility to watch the quarry site
for trucks which were seeking to be | oaded and to | oad them
pronmptly in order to avoid del aying other trucks seeking to be
| oaded.

8. Baker testified that he was required to conplete a daily
checklist on every piece of equiprment that he operated, and that
he always filled it out.

9. Prior to operating the 988A | oader, which is principally
the subject matter of this action, Baker operated a 980C | oader
which was a | ater nodel |oader. On the April 24, 1985, Baker
mar ked the brakes on the 980C | oader "inoperable" and that | oader
was taken out of service and sent off to a shop for repairs. He
was then assigned to the 988A | oader and continued running it
until the end of the shift.
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10. The safety checklist, designed and supplied by Respondent,
contains two colums for marking. One colum is headed "OK" and
the other columm is headed "I NOP." M. Baker believed that
"INOP." meant "inproper™ (Tr. 120) or "inoperable" (Tr. 121).
Neit her side of this form contains any space specifically
designated for comments.

11. On the date that he first operated the |oader, Baker
claimed the brakes would not catch properly when they were
applied and that the | oader would continue to roll 5 to 10 feet.
He testified, in essence, that the distance the |oader rolled
after the application of the brakes varied. Baker testified that
because of the condition of the brakes, he was concerned for his
saf ety because if the brakes did not catch, the | oader would
roll, possibly backwards into a stockpile or forwards into the
side of a truck. Once the | oader stopped it did so abruptly. This
created a danger because the | oader bucket often held 10 to 12
tons of gravel in the air while loading a truck. The sudden stop
woul d shift the weight of the bucket and thus force the back
wheels of the |l oader to Iift off the ground, causing the grave
to scatter into the objects bel ow. Baker was concerned that the
gravel would damage the trucks and injure the truck drivers who
were on the ground bel ow. Baker said he had trouble with the
wi ndshi el d wi per, that the wi ndshield was cracked, and that he
al so nmarked problens with one mrror and an accessory | adder. He
al so clainmed he was having problenms with the steering, but that
he did not report the problens with the steering because there
was no place on the safety checklist to report problenms with
steering. He alleged he did tell the Superintendent, Dennis
Hal conb, he was having problems with the steering and that he
also told the on-site nechanic, Aennis MIler, of such problens.

12. The safety checklists are posted on clipboards and hung
on a wall in the shop

13. Baker testified that A ennis MIler indicated on one of
the early days of his usage of the |oader that there was a
"problent with the brakes (Tr. 129). Also, Baker said that
Sherman McClure said the brakes were "no good" and they "woul dn't
catch when you first hit them (Tr. 129). Baker also clainmed that
the brakes wouldn't hold, so he attenpted to use the fuel contro
to hold the |oader in place. For safety reasons, Baker did alter
the way he | oaded trucks. Baker normally | oaded trucks on an
incline so that his | oader would be above (on the upper side of)
the truck. After Baker detected problens with the brakes, he
reversed this process and began | oading from bel ow the trucks. He
al so positioned his |oader so that if the brakes did not catch he
woul d roll backwards into a pile of gravel to cushion his stop

14. Baker deni ed anyone inspecting the brakes on the first
day that he marked the safety checklist.
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15. Baker continued to operate the |oader on Mnday, April 30.
Baker denied that anyone from Kentucky Stone Conpany tal ked to
hi m about the brakes on the second day of operation. Two sets of
checklists were marked on April 30. In filling out the
checklists, throughout the entire time that he operated the 988A
Baker continued to mark the brakes "I NOP."

16. Baker acknow edged that he discussed the brakes of the
| oader with A ennis MIler, on-site nechanic, on the first or
second day that he had operated it, and told himthe | oader would
roll before the brakes caught. Baker denied that anyone got on
the | oader or stood by and watched hi moperate the | oader on the
first or second day.

17. When Dennis Hal conb, Respondent's Superintendent, first
received a formindicating the 988A brakes were marked "1 NOP.",
he went to talk to Baker and was told that the brakes were
i noperabl e. Halconb told Baker that he would have the mechanic
check the brakes. Hal conmb said the mechanic, dennis MIler, got
on the | oader, drove it into the pile, backed out, checked the
brakes, oil, fluid, and other items to determne if there was a
probl em taking approximtely 10 to 15 mi nutes. Hal conb said
Mller reported to himthat there was nothing wong with the
br akes.

18. On the next day, Hal comb again had G ennis MIIler check
the brakes. MIler said Baker was present, but did not tell him
there was anything wong with the way he was testing the brakes.
Hal conb said MIler reported back that the brakes had nothing
wrong with them and that he suspected that Baker had been used to
the disc brakes on the 980 | oader which catch nore quickly than
the ballon-type brakes on the 988A. Hal conb said he told Baker
what M|l er said about the brakes.

However, based upon observations of his deneanor, | placed
nore wei ght on the testinmony of MIller as to what he actually
did. I find thus that all MIler did was to travel forward with

the | oader and hit the brakes two to three tine. He noted after

t he brakes were applied, the |oader would roll a few feet before
stopping and he told this to Baker stating there was a problem

al t hough he did not say the brakes were unsafe. He al so noted the
| oader stopped in the same di stance at the sanme speed each tine
and that there was no inconsistency in stopping distance.

19. On the third day, another conplaint was nmade regarding
the brakes and Hal conb felt that the nachine could not continue
to be operated with the brakes designated as inoperable as a
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violation of MSHA policy. MIler checked the brakes again the
same way he did the two previous days. Hal conmb then contacted
Her bert Ray Robbi ns, Mechani c Superintendent over the Eastern
Di vi sion of Kentucky Stone Conpany at the M. Vernon Shop

20. Robbins began to operate the | oader, putting it in first
gear, revving it up, then letting off the throttle and hitting
the brake. He applied the brakes just one tinme. He found "t hat
the brakes were still plenty safe to operate” (Tr. 566). He al so
tested the right brake by putting his left foot on the right
brake and revving the engine to about half throttle to determ ne
whet her the brakes would hold, finding the brakes held it OK He
then told Baker "it was okay to go ahead and run it" (Tr. 569),
and told Hal conb that he would give the | oader a thorough check
when it was taken into the shop, but he did not see any reason to
take it to the shop at that time, and said there was no reason to
take it out of production. Halconmb was told that it was okay to
run it and that it was safe to run, but Robbins said the brakes
were not as fast catching as a 980 | oader with disc brakes.

21. On the last day that Baker worked, May 2, 1985, he
mar ked the brakes "INOP." but continued to use the |oader. Ml ler
got on the | oader and there was no difference in the operation of
the brakes fromthe previous exam nations, indicating that the
delay in stopping was 2 to 3 feet and never 10 or 12 feet. This
di stance was within the normal lints established in the
testi mony of Conplainant's expert, Mark Leuking. At about 11:00
a.m, Halconb told Baker he (Hal conb) was sure there was nothing
wrong with the brakes and that Baker was marking the checkli st
"false" (Tr. 438). According to Baker, Halconb infornmed himthat

he will have to let himto go. According to Hal conb, he told
Baker that if he (Baker) did not want to talk about it and work
sonething out "I would let himgo" (Tr. 438). Based on
observations of Baker's deneanor, | adopt his version. Baker |eft

and has not subsequently been enpl oyed by Kentucky Stone Conpany.

22. The Caterpillar 988A | oader has two brakes. One brake,
| ocated on the right hand side of the steering colum, applies
i medi ate braking pressure and does not take the piece of
equi pment out of gear. The other brake, known as the "D-clutch,”
first takes the piece of machinery out of gear, then pernits the
engine to be revved to permt raising of the bucket, and then
begins braking. It is customary in Caterpillar 988A | coaders for
the braking process on the application of a D-clutch to be
slightly del ayed.

23. On cross-exam nation, the Conpl ai nant acknow edged t hat
no one informed himthat the brakes on the 988A were unsafe.

24. Roger Hasty was working for Respondent at the time of
the di scharge of Baker. Hasty indicated that he operated the 988A
for several days, approximtely 2 weeks, after Baker was
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di smi ssed, and he had sonme problemw th the | oader stopping

i nconsi stently. Because of this inconsistency he placed his

| oader on the |l ower side of the truck when | oading on a hil
side. Hasty did not fill out a safety checklist for the 988A
| oader.

25. Sherman McClure, an enpl oyee of Respondent, was worKking
at the Pulaski Plant in 1985. He operated the 988A | oader
approximately 2 or 3 weeks after the discharge of Baker, and felt
sonmet hi ng was wong with the brakes because they would roll 1 to
4 feet before conming to a complete stop, at which tinme they would
hold firmy. Even though McClure did not usually fill out
checklists, he indicated that he woul d have "probably" marked the
brakes i noperabl e had he been requested to fill out a safety
checklist (Tr. 286). During the tine that he operated it, he felt
that he was fanmiliar with the length of the roll upon application
of brakes and that the rolling was something that he had been
able to get used to.

26. Melvin Thomas has worked for Kentucky Stone Conpany for
22 years and works as a nmechanic at the M. Vernon Shop. He
recalls being on the | oader at approxi mately the sane time Baker
was di scharged and recalls that when the brakes were applied, the
| oader went approximately 3 feet and then stopped.

27. Mark Leuking was presented as an expert for the
Conpl ai nant. He has worked with two 988A | oaders and operated one
on a daily basis. He experienced situations in which the brakes
on a 988A would permit rolling of varying distances before the
brakes caught.

28. Dal e Tabor, Johnny Bruner, and Donni e Tabor al
essentially noted that Baker, in loading their trucks with the
988A | oader, placed his | oader below their trucks while |oading
on an incline.

29. Wen a piece of equipnent is transferred in or out of a
particul ar Kentucky Stone |ocation, the O fice Manager sending
out the piece of equipnment fills out a transfer form based upon
instructions fromthe Superintendent, and then when the piece of
equi pnent is received, the receiving Superintendent al so inspects
the equi pnment. Each plant has its own costs charged to that
particular plant. At the time the 988A | oader was received in the
Pul aski Pl ant, nothing was found wong with it on inspection. At
the tinme it was shipped out, there was |ikew se nothing indicated
to be wong with the equipnent.

30. On the day that Stanley Baker was di scharged, Danny
Roberts, another |oader operator, operated the |oader for the
rest of the day and for an additional period thereafter. During
the period of tine that Roberts operated the | oader, nothing was
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i ndi cated on any checklist to indicate that the | oader brakes
were inoperable. In the testinony of Roberts, he indicated that
the travel on the | oader when the brakes were applied, was
customary and usual for a 988A and that the travel did not create
a danger. The length of travel was consistent. Roberts had no
trouble with the brakes during the period of time that he
operated the equi pnent until it was transferred to Tyrone.
Checklists for May 21, 22, 23, 24, 28, 30, and 31 and June 1, 3,
4, 5, 6, 7, and 8, all signed by Russell Hines, indicate the
brakes were marked "OK. "

31. The 988A | oader was received on April 1, 1985, from
Yel | ow Rock, near Beatyville, Kentucky, and was shipped to
Tyrone, near Lawrenceburg, Kentucky, on May 7, 1985. It was
shi pped back to the Pul aski Plant on May 13, 1985, and renmi ned
in Pul aski County until June 20, 1985, when it was shipped to the
M. Vernon Shop. The starter and electrical systemwere repaired
at that time, and the brakes were serviced. No problens were
reported with the brakes fromthe tine the | oader was received on
May 13 until it was shipped to M. Vernon on June 20.

32. Halconmb al so indicated that he had had certain previous
probl ems wi th Baker, including cleaning up stone in the travel ed
areas to prevent custoners' trucks from having to back their
tires over them problenms with keeping Baker watching for trucks;
probl enms with Baker being in the Control Roonm problens with
Baker |eaving his |oader; and problens with Baker not doing a
good job servicing his |oader. He also recalled a probl em of
excessi ve speed which resulted in damage to the pick-up truck
bel ongi ng to Roberts.

33. Halconb indicated that he would not have "sent (Baker)
home if it hadn't been for the false check sheets" (Tr. 460).

34. Halconb testified that Baker had at |east two and maybe
three warnings before the day that he filed the | ast checkli st
and was di scharged. Hal conb said that throughout that time, Baker
did not tell himthat the | oader brakes were inconsistent and did
not stop the sane way every tinme, although he had severa
opportunities to do so. Hal conb said he first heard Baker claima
variation in the way the brakes stopped on the first day of the
trial proceedings. According to Hal conb, Baker did not tel
M1l er or Robbins of variations in the brakes at the time of
stopping. In contrast Baker testified, in essence, that he told
MIler the | oader rolled before the brakes caught. | adopt
Baker's version due to ny observations of his deneanor and al so
as it finds some corroboration in the testinmony of MIler that he
checked the stopping distance of the | oader
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| ssues

1. Whether the Conpl ai nant has established that he was
engaged in an activity protected by the Act.

2. If so, whether the Conplainant suffered adverse action as
the result of the protected activity.

3. If so, to what relief is he entitled.
Di scussi on

The Commi ssion, in a recent decision, Goff v. Youghi ogheny &
Chi o Coal Conpany, 8 FMSHRC 1860 (Decenber 1986), reiterated the
| egal standards to be applied in a case where a miner has alleged
acts of discrimnation. The Conm ssion, Goff, supra, at 1863,
stated as foll ows:

A conpl ai ning m ner establishes a prima facie case of
prohi bited discrimnation under the M ne Act by proving
that he engaged in protected activity and that the
adverse action conplained of was notivated in any part
by that activity. Pasula, 2 FMSHRC at 2797A2800;
Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817A18 (April 1981). The operator
may rebut the prina facie case by showi ng either that
no protected activity occurred or that the adverse
action was not notivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See also
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958A59
(D.C.Cir1984); Boich v. FMSHRC, 719 F.2d 194, 195A96
(6th Cir.1983) (specifically approving the Comi ssion's
Pasul aARobi nette test).

Protected activity

The key issue presented for resolution is whether Baker was
engaged in a protected activity when he checked the brakes

"INOP.", on the daily safety checklist. In essence, according to
Baker, he initially marked the brakes on the 988A front-end
| oader as being "INOP.", as it continued to roll between 5 and 12

feet after application of the D-clutch brake petal, and that when
the brakes did catch they would catch suddenly. Al so, according
to Baker, the distance that the brake on the front-end | oader
woul d roll upon application of the D-clutch was inconsistent.

Baker continued to mark the daily safety formup to and
i ncluding the date of his discharge as indicating the brakes
being "INOP." as the brakes continued to performin the fashion
that they had on the first day. According to Baker, he was
concerned with the hazard of being unable to stop upon
approachi ng a
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truck down the incline or upon working leveling at the top of the
stockpile. Halcomb, in essence, testified that marking the brakes
as being "INOP." was false, especially after he had MIler drive
it on three occasions after Baker had marked themto be "INOP.",
and Mller had said that he could not find anything wong with
the brakes. However, according to Baker, MIler had told himthat
the brakes are not catching |like they ought to. This is
corroborated by MIIler who indicated, upon cross exam nations,
that he told Baker that there was something wong with the
brakes. Thus, | adopt Baker's version of what MIler told him
rather than the version of Halconb that he told Baker that Ml er
told himthat he could not find anything wong with the brakes.

Habconmb testified that upon driving the front-end | oader
Robbi ns had told himthat the brakes were not as fast at catching
as the 980 with the disc brakes and that he sure he told that to
Baker. Robbins said he found that upon stopping, the brakes were
plenty safe to operate and stop within a acceptabl e stoppage.

Al so, he said that any traveling of the |oader upon the
application of the brakes was consistent and coul d be adjusted
to. He also opined that he could not find any danger with this
traveling. Robbins had testified that he told Baker that the
brakes were OK and to run the | oader

Al t hough Robbins indicated the brakes were OK, he did not
contradict the testinony of Baker on direct that specifically he
(Robbins) had told himthat the brakes did not catch |ike they
ought to and that he was going to have to put on a booster on
them Al so, although Robbins and MIler presented testinony at
variance with Baker with regard to the distance that the 988A
roll ed upon application of the D-clutch and as to whether the
di stance of the roll was consistent or not, | note that Robbins
tested it only once. Also, there is a no evidence that either
M1l er or Robbins drove the front-end | oader under the conditions
driven by Baker, i.e. |oaded and down a incline. In this
connection, | find that the testinmony of Baker that Robbins
tested the | oader by driving it on the Ievel around a pile to be
uncont r adi ct ed.

In addition, in evaluating whether Baker had good cause to
believe the brakes were not "OK' and were "INOP.", | placed nore
wei ght upon the testinony of Hasty and McClure, based on their
deneanor, rather than on the testinony of MIler and Robbins. In
this connection, | noted that Hasty corroborated Baker's
testimony that the brakes were inconsistent and that once they
caught they caught suddenly. Also, McClure, who simlarly
operated the 988A after Baker was fired, opined that sonething
was wong with the brakes and that he woul d have marked the
safety formas "INOP.", as would have Hasty. Also, | find
significant that Hasty, |ike Baker, placed the trucks that he
| oaded uphill fromthe | oader as
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di d Baker upon transferring to the 988A. Indeed, Baker's action
in this regard was corroborated by Dal e Tabor, Donny Tabor, Jack
Bruner. Also, Melvin Thomas, a mechanic at the Mount Vernon pl ant
under Robbins, had indicated that when he drove the 988A about
the time when Baker was fired it rolled and stopped suddenly.

Al t hough he indicated that the rolling of the | oader
approximately 3 feet before it stopped was consistent, he opined
that the | oader in question takes |onger than usual to stop than
ot her 988As, and therefore that the brakes were not working
properly and that there had to be sonething wong.

Accordingly, | conclude that Baker operated in good faith in
checki ng the brakes as being "INOP." (See, Secretary on Behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 803 (April 1981)).
No bad faith can be found by Baker not follow ng the opinions of
M Il er and Robbins. Neither of themactually operated the
front-end | oader while driving | oaded down an incline, and
nei ther of them physically performed any mechani cal investigation
or exam nation of the braking system | find that the record does
not present sufficient evidence to conclude that Baker's

notivation in checking the brakes as being "INOP.", was as a
result of other than safety concerns. Accordingly, | find that
Baker engaged in protected activity in filling out the daily

safety forns during the period that he was riding the 988A
| oader, and marking the brakes as "I NOP." (Robinette, supra).

Mot i vati on

I find that when Hal conb sent Baker hone on May 2nd, 1985,
that Baker was, in essence, fired and that this constitutes an
adverse action. Halcomb testified, in essence, that when he sent
Baker home on May 2, 1985, for, in his opinion, falsely filling
out the daily checklist, it was the straw that broke the canels
back. When asked whether the sole reason for firing Baker was the
fal se checklist, he indicated in the affirmative and "the other
stuff building up to it too." (Tr. 504) In this fashion, he
i ndi cated various other conplaints that he had with Baker
i ncl udi ng Baker not cleaning up stones on the road, not servicing
the | oader properly, driving the | oader at a unsafe speed, being
in the control room (an unauthorized | ocation), and not being
avai | abl e when needed to service truckers. However, there is no
evi dence that respondent would have fired conpl ai nant for these
activities alone. Indeed, when asked why Baker was fired Hal conb
i ndi cated that he was sent home "nostly" for filling out the
false truck sheets and that there were no other reasons "at that
time," (Tr. 460). Also, | find it nmost significant that when
asked whether the other problens he had been having w th Baker
affected himin any way in determning to send Baker home on May
2, he said as follows: "No, | don't think I would have sent him
home if it hadn't been for the false check sheets,” (Tr. 460).
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Thus, based upon the testimny of Halconb |I conclude that the
conpl ai nant here has established that the firing was notivated in
any part by the protected activity. (See, Robinette, supra.)

Respondent has not rebutted the prim facie case. Indeed the
evi dence establishes that the sole motivation for the firing of
conpl ai nant on May 2, was the protected activity. | also find
that an affirmative defense of respondent cannot be sustained, as
the evidence fails to establish that respondent would have fired
conpl ai nant based on the nonprotected activities al one.

(Robi nette, supra.)

Therefore | conclude that conpl ai nant has established a
cause of action under section 105(c) of the Act. In light of this
concl usi on, Respondent's Motion, made at the Hearing for a
di rected opinion, is DEN ED.

ORDER

1. Conpl ainant shall file a statement within 20 days of this
decision indicating the specific relief requested. This statenent
shal | show the amount he clains as back pay, if any, and interest
to be calculated in accordance with the formula in
Secretary/Bailey v. Arkansas Carbona, 5 FMSHRC 2042 (1984). The
statement shall also show the anpbunt he requests for attorney's
fees and necessary | egal expenses if any. The statenments shall be
served on Respondent who shall have 20 days fromthe date service
is attenpted to reply thereto

2. This decision is not final until a further order is
i ssued with respect to Conplainant's relief and the anmount of
Conplainant's entitlenment to back pay and attorney's fees.

Avram Wei sber ger
Adm ni strative Law Judge



