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PETI TI ONER A. C. No. 34-00026-05513
V.

Tul sa Cenent Pl ant
BLUE ClI RCLE ATLANTI C, | NC.
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DECI SI ON

Appear ances: M chael O vera, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Dallas, Texas, for the
Peti tioner;
Robert MCorrmac, Industrial Relations Manager
Blue Circle Inc., Tulsa, Olahoma, for the Respondent.

Bef or e: Judge Koutras
St atement of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessments in
the amount of $377 for five alleged violations of certain
mandat ory safety standards found in Part 56, Title 30, Code of
Federal Regul ations. The respondent filed an answer denying the
violations, and a hearing was held in Tulsa, Olahoma. The
parties were afforded an opportunity to file posthearing briefs,
and the respondent's argunents presented therein have been
considered by me in the adjudication of this matter. The
petitioner opted not to file any posthearing argunents.

| ssues
The issues presented in this proceeding are whether the

respondent violated the cited mandatory safety standards, and if
so, the appropriate civil penalty to be assessed for those
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vi ol ati ons based on the criteria found in section 110(i) of the
Act. Also at issue are the inspector's "significant and
substantial” (S & S) findings, and the respondent’'s contention
that the petitioner failed to followits civil penalty assessnment
regul ati ons by not affording the respondent an opportunity for a
conference with respect to one of the nodified citations.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. [0 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. O 820(i).
3. Conmission Rules, 20 CF. R 0O 2700.1 et seq.

Stipul ations
The parties stipulated to the following (Tr. 3):

1. The respondent's history of violations during the
24Anont h period prior to the issuance of the citations in issue
in this case consists of ten (10) violations issued during the
course of 40 inspection days.

2. The respondent's Tul sa Cenent Plant had an annua
production of 235,139 tons, and the annual production rate of its
parent corporation, Blue Circle, Incorporated was 1,577,966 tons.

3. The paynment of civil penalties for the violations in
question in this case will not adversely affect the respondent's
ability to continue in business.

4. The respondent's representative stated that the
respondent mnes |inestone, and that the product produced is
Portl and cement.

Di scussi on

The contested citations were issued by MSHA | nspector Janes
M Smi ser during the course of inspections he conducted at the
m ne on March 24 and 25, 1987, and they are as foll ows:

Section 104(a) "S & S" Citation No. 2870013, March 24, 1987,
cites a violation of 30 CF.R [O 56.20003(a), and the condition
or practice states as follows:

The passageway on the #3 conveyor, in crushing
division, was not maintained in a
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clean and orderly condition. An excessive anount of rock and
materials were allowed to accunmul ate on passageway, nmaking
nmovement hazardous for enpl oyee

Section 104(a) "S & S" Citation No. 2870015, March 24, 1987,
cites a violation of 30 CF. R 0O 56.4102, and the condition or
practice states as foll ows:

The conbustible liquid spillage and | eakage, at the

Al | i sAChal mers primary crusher hydraulic contro

center, was not renmoved in a tinmely manner, or
controlled to prevent a fire hazard. The oil spill/leak
was | arge enough to cover floor area used as a
passageway.

The citation was subsequently nodified on May 11, 1987, to
change the cited standard from section 56.4102 to section
56. 20003, and the condition or practice was nodified to read as
fol |l ows:

The floor at |lower |evel of the primary crusher work
area was not maintained in a clean and dry condition
The hydralic (sic) oil spillage and | eakage at the
hydralic (sic) control center covered the floor area
used as a passageway.

Section 104(a) "S & S" Citation No. 2870016, March 24, 1987,
cites a violation of 30 C.F.R [ 56.20003(a), and the condition
or practice states as follows:

The passageway on west end of primary crusher discharge
| eaf conveyor was not maintained in a clean and orderly
condition. The passageway was cluttered with stee

pl ates, wood, and other materials.

Section 104(a) "S & S" Citation No. 2870742, March 24, 1987,
cites a violation of 30 CF. R 0O 56.6112, and the condition or
practice is described as foll ows:

The burning rate of the safety fuse in use at quarry

operation was not neasured, posted in conspicuous

| ocation, and brought to the attention of all persons
concerned with blasting. The |l ast posted burning rate
was 1985.
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Section 104(a) "S & S" Citation No. 2870741, March 25, 1987,
cites a violation of 30 CF. R 0O 56.11012, and the condition or
practice is stated as foll ows:

The opening at far east end of travelway, on north side
of conveyor, between plant and clinker storage area is
not provided with railings, barriers, or covers, to
provi de enpl oyee protection froma 15 to 20 feet fall
to bottom of storage bin.

MSHA' s Testi nony and Evi dence

MSHA | nspector Janmes S. Smiser, testified as to his
background and experience, and he confirned that he issued the
citations in question during the course of a schedul ed regul ar
i nspection conducted at the mne. He described the mne as an
open pit linmestone mine with an associated cenent mll, and he
confirmed that the mine enployed approxi mately 80 enpl oyees
working three shifts (Tr. 6A9).

Citation No. 2870013 - 30 C.F.R [0 56.20003(a)

I nspector Smiser stated that he issued the citation for an
accurrul ati on of materials which he found along an inclined
conveyor belt that is used in conjunction with the crushing of
materials. He believed that the material had fallen off the belt
onto the wal kway or passageway al ong the north side of the belt
whi ch proceeded fromground level up into the mll building. The
crushed linmestone material was of various sizes, from
three-quarters of an inch to an inch and a half, and in sone
areas it conpletely covered the wal kway surface, running over the
ki ck-plate | ocated along the side of the floor of the wal kway. He
confirmed that section 56.20003(a) requires that passageways or
wal kways be maintained in a safe condition free of accunul ated
materials, and in his opinion, the cited accurul ati ons presented
a tripping or falling hazard. The purpose of the three-inch
ki ckpl ate was to prevent the materials fromfalling off the
wal kway to the ground | evel below and to prevent persons using
the wal kway fromfalling off the wal kway. He confirnmed that a
standard handrail, with an upper and md rail, was installed
along the wal kway (Tr. 10A11).

M. Sm ser stated that his gravity finding of "highly
likely" was based on his opinion that the presence of accumnul ated
mat eri al s above the kickplate | evel presented a "very great
chance" of someone falling. Although soneone falling would not
fall to the ground |level below, they would probably
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catch thenselves within the wal kway area, but could possibly
sustain a back injury or a broken arm I|eg, or ankle. He

determ ned that one individual such as a serviceman conducting an
equi pment inspection regularly travelled the wal kway and woul d be
exposed to the hazard. Such a person would normally be carrying a
grease gun or other service equi pnment in one hand, |eaving only
one hand free for balance in the event he fell. This increased
the chances of an injury.

M. Smiser believed that it was reasonably likely that the
hazard created by the accunul ati ons would result in an injury of
a reasonably serious nature (Tr. 11A13). M. Smiser confirned
that he made a finding of "noderate negligence" based on
i nformation supplied to himduring his close-out conference which
i ndi cated that the accunul ati ons had existed prior to his
i nspection and woul d have been there nore than one tine. He was
told that the accunul ations resulted from an engi neeri ng probl em
associated with the conveyor and were often present. Abatenent
was achi eved by the renmoval of the materials fromthe wal kway
(Tr. 13).

On cross-exam nation, M. Smiser stated that it was unlikely
t hat anyone could slip conpletely under the handrail, and he
confirmed that he was familiar with the respondent's belt
mai nt enance procedures (Tr. 28).

Citation No. 2870015 - 30 C.F.R 0O 56.4102

M. Smiser stated that he issued the citation after finding
spillage of hydraulic fluid caused by a | eak of a crusher
hydraulic systemlocated in the crusher plant. The spill age was
| ocated on the concrete floor area which was surrounded by
handrails. The | eak had been present for sone tine, and in an
effort to control it, clay absorbent material was spread over the
spillage in an effort to dry it up. At a |ater date, wooden
pl anks were put down over the spillage for access around the
crusher to the hydraulic control unit. M. Snmiser stated that
section 56.4102 requires that the floor "be kept clean and
orderly" (Tr. 15).

M. Sm ser believed that the cited condition presented a
probable slip and fall hazard to a servicenan who periodically
was in the area to check the hydraulic oil in the crusher unit,
and that he would likely suffer back injuries if he were to slip
and fall on the wal kway surface. M. Smiser estimted that the
vari ance between the flat wal king surface and the planks ranged
between zero and 3 inches. He believed the condition resulted
from "hi gh negligence" because it was obvious that the spillage
and | eakage had existed for sonme tine since
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the clay absorbent material and wooden pl anks had been used in an
attenpt to control the spillage. The violation was abated by the
renoval of the spillage and controlling the leak (Tr. 16A17).

On cross-exam nation, M. Smiser confirmed that his citation
was subsequently nodified on May 11, 1987, to delete the
reference to section 56.4102, and to replace it with section
56. 20003, and that his original negligence finding was nodified
from"noderate" to "high." M. Smiser confirmed that the
nmodi ficati ons were nade after a post-citation conference with his
supervi sor Russell Smith in which he and M. MCormc were
i nvol ved. M. Snmiser confirmed that he believed the origina
citation was properly issued but that M. Smith believed that the
cited hydraulic oil was not as conbustible as he (Sm ser) had
originally believed, and that the decision to nodify the citation
was made by M. Smith (Tr. 30). M. Smiser stated that the
nodi fied citation was mailed to the respondent and he had no
knowl edge as to whet her or not another conference was held to
di scuss a clean-up problemrather than a conbustibility problem
(Tr. 31). M. Smiser conceded that the use of absorbent materials
and the installation of wooden planks on the floor in an area of
spillage is normally done to alleviate or avoid problens and as
an effort to provide safe access. He was sure that a serviceman
had to go to the area to check the hydraulic oil, but could not
state how often this would occur (Tr. 32A33).

Citation No. 2870016 - 30 C.F.R. [ 56.20003(a)

I nspector Snmiser stated that he issued the citation after
finding steel plates, wood, and other materials such as cans of
| ubricant on the wal kway whi ch had been constructed around a | eaf
conveyor. The conveyor itself was well guarded and presented no
probl em The steel plates consisted of renovabl e inspection and
service covers which had apparently been renoved at sone previous
time and left on the wal kway. The plates were |ocated at the top
of a staircase leading to the wal kway. Once reaching the top of
the staircase, one had to step on top of the plates which were
stacked unevenly on top of each other in a "tipping" manner
Since there was no solid wal kway surface, he believed that it was
reasonably likely that an injury would occur in the event of a
slip or fall (Tr. 18).

M. Sm ser stated that the wal kway in question was in a very
i sol ated area of the plant which was not traveled by a | arge
nunber of people, but that a serviceman in the area servicing the
conveyor and associ ated equi pmrent once a shift
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woul d be exposed to the hazard. M. Smiser believed that if a
slip or fall injury occurred, there was a reasonable |ikelihood
that it would be of a reasonably serious nature. He nade a
determ nati on of "noderate negligence" on the basis of the anmount
of stone dust on top of the plates and other materials,

i ndicating that they had been present for sone tinme. The
violation was abated by the removal of the materials (Tr. 18A19).

On cross-exam nation, M. Smiser stated that the passageway
in question did not lead to any other location, and in order to
get back from where one started, one would have to turn around
and go back in the opposite direction. Under the circunstances,
it would be unlikely that enployees on any casual travel through
the plant would use the cited passageway, and any hazard exposure
woul d be extremely limted on the platform M. Sm ser confirnmed
that it was possible that a failure of a dust collector earlier
on the day of his inspection could have caused the presence of
t he dust which he observed on the materials, and that such a
failure could possibly accumul ate dust in a fairly rapid period
of time (Tr. 40). The renoval of the plates fromthe conveyor
woul d not pose a hazard to enployees in the area from which they
were renoved because the wal kway woul d not normally take anyone
to that particular area (Tr. 49).

Citation No. 2879742 - 30 C.F.R 0O 56.6112

M. Sm ser stated that he issued the citation after finding
that the |last safety fuse burning rate posted in the magazi ne was
dated 1985. Since his inspection was conducted in 1987, he was
concerned that the 1985 burning rate may not have referred to the
i dentical material which was burned and then marked on the wal
for use in 1987. He was al so concerned with the fact that the
1985 fuse burning rate was currently being maintained as it was
in 1985, and that explosives "have of a way of aging
unpredictably." He believed that a nore current rate should have
been posted, and he pointed out that the explosive manufacturer's
literature suggests that the age of explosives in very
unpredi ctable in terms of performance. Under these circumnstances,
he stated that "I was not confortable with the two-year tinme,"
and he confirmed that the expl osives industry reconmends that
expl osives should be tested at | east once a year. He al so
confirmed that section 56.6112 does not include any dating
requirement (Tr. 20A21).

M. Sm ser stated that he based his gravity finding of
"reasonabl e |ikely" on the fact that if the fuse burning rate was
greatly increased, an individual using the explosives my not be
able to get away fromit before an explosion took place.
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If he could not, serious injuries would result to one individua
lighting the fuse (Tr. 22). He made a finding of "Iow negligence"
because the respondent made an effort to conply by posting the
1985 fuse burning rate and did not ignore the regulation

Abat ement was achi eved by testing the current fuse burning rate,
and this was done by cutting off a measured | ength and

deternmi ning the proper fuse burning rate and re-posting it. He
could not recall the exact burning rate tinme but indicated that
it "was very close" to the 1985 rate which had been previously
posted (Tr. 22A23).

On cross-exam nation, M. Smiser confirmed that the
frequency of posting a fuse burning rate, as recommended by a
manuf act urer such as Dupont, cannot be readily ascertai ned by
anyone by sinply | ooking through MSHA's Part 56 standards, and
that one cannot know by reference to these regulations as to
whet her or not MSHA has incorporated these recommendati ons as
part of its regulatory mandatory standards. He al so confirnmed
that the only way for the respondent to know whether the
recommendati ons by a manufacturer have been adopted by MSHA is to
ask an inspector when a citation is issued, or by a reference to
the recommendation itself (Tr. 42).

M. Smiser stated that while other MSHA standards do
i ncorporate al cohol, tobacco, and firearns regul ati ons and
provi sions of the National Electric Code as part of its
regul ati ons, one cannot find how often a safety fuse burning rate
shoul d be posted because Dupont's bl asting gui des are not
incorporated by the cited standard (Tr. 42A43). Assuming that the
fuse burning rate posted at the time of the citation was the sane
as the earlier rate 2 years ago, M. Sniser saw no need to post
it again and he would sinply change the date (Tr. 43A44). M.
Smi ser confirmed that he deternmined that the fuse in the nagazi ne
whi ch was being used in 1987 cane from an identical spool which
was purchased in 1985 or earlier (Tr. 44). M. Sniser confirnmed
that periodic blasting was taking place during March, 1987, and
assum ng his inspection took place in 1985, no citation would
have been issued because the burning rate was posted and brought
to the attention of mne personnel. He issued the citation
because the posted burning rate was outdated and at |east 2 years
old (Tr. 48A49).

Citation No. 2870741 - 30 C.F.R 0O 56.11012

M. Sm ser stated that he issued the citation after finding
that an opening at the end of a travel way al ongside an inclined
conveyor running between the cenment processing building and the
clinker storage area was unguarded and had no barrier to prevent
an enpl oyee from stepping of f the wal kway
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into the storage area bel ow. Al though the respondent's practice
concerning the wearing of safety glasses and safety equi pment was
very good, since the materials being transferred fromthe belt to
the storage area were hot, any given any humdity present in the
area, safety glasses can "fog up" very quickly when one steps
into the storage area. M. Sm ser was concerned that the
unguarded area posed a potential for sonmeone slipping off the
edge of the travelway into the storage bin. Section 56.11012
required a barrier or cover on the open-ended wal kway (Tr. 24).

M. Sm ser confirned that although the unguarded area was
small, with alittle walking area, a serviceman would be in the
"slipping area” and could fall through the unguarded opening for
a distance of 15 to 20 feet or |ess, depending on the build-up of
| oose materials in the cone-type configuration bin bel ow
Al t hough he believed that sonmeone falling into the bin would have
his fall broken by the | oose materials and woul d probably not
suffer fatal injuries, he believed that they woul d probably
suffer a back injury or broken bones. A serviceman in the area
servicing the dead pulley and associ ated conveyor parts would be
exposed to the hazard (Tr. 25).

M. Smi ser stated that he made a finding of "Iow negligence”
because the respondent had not di scovered the opening or it
probably woul d have covered it, and MSHA had not previously
defined this area as a problem The violation was abated after
the respondent provided a guard at the end of the wal kway (Tr.
26) .

On cross-exam nation, M. Smiser stated that the conveyor
wal kway entered the storage area of the adjacent building where
the tail pulley was |ocated. He confirnmed that it would be
unlikely that an enpl oyee woul d use the wal kway as a neans of
traveling fromone point to another, except for perform ng sone
work in the area. In the event that no work had been done in the
area for weeks or nonths, this would possibly explain why the
openi ng was not di scovered, and it was possible that there was
extrenely infrequent traffic in this area. Even so, he stil
believed that it was not unlikely that an accident could occur
(Tr. 46). However, he would be surprised if there was no one in
the area at | east once a shift to check the conveyor service
poi nts, head pulley gear box, and to check oil |evels and grease
the equi pment (Tr. 47).

Respondent's Testinmony and Evi dence

Lee Bales, retired quarry superintendent, testified as to
his work experience, and he confirmed that he was actively
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enpl oyed during the time of the inspection. Respondent's
representative nade a vi deotape presentation of the |ocations
where the violations in question were issued, and M. Bales
expl ai ned what was depicted in the various scenes shown on the
vi deot ape. The vi deot ape was presented for the purpose of
famliarizing the court, and the parties, with the | ocation and
physi cal paraneters of the areas covered by the citations issued
by Inspector Sm ser. Respondent's representative confirned that
t he vi deotape was nade subsequent to the issuance of the
citations, and that it does not show the area concerning the
safety fuse burning rate citation (2870742), and that Citation
No. 2870741, dealing with the unguarded opening at the end of the
conveyor would be covered by another witness (Tr. 61, 79).

Citation No. 2870013

M. Bal es expl ai ned the purpose of the conveyor, and he
confirmed that the floor is constructed of grating, and that the
conveyor operates 5 days a week 8 hours a day. He stated that an
enpl oyee wal ki ng through the quarry area woul d have no reason to
use the conveyor as a regular neans of travel from one place to
another, and that they would normally use a staircase to gain
access to the crusher building. However, the conveyor wal kway is
used to gain access to the conveyor in the event of mmintenance
probl ems or when the systemis down for nmintenance or service.
Nor mal operational procedures call for the cleaning of the
wal kway when mai ntenance is required, and in his 10 years as a
supervi sor there were no accidents or injuries caused by
materials on the wal kway (Tr. 62A65). Any greasing could be done
from ground | evel by nmeans of grease hoses (Tr. 77).

Citation No. 2870015

M. Bales stated that there is no need to wal k through the
cited area in the normal course of travel in the plant, and the
only need for anyone to be there is to perform naintenance worKk.
A lubrication punp in the area periodically causes oil |eakage
probl ems due to the over-tightening of a "weeper seal," and
attenpts are made to keep any | eakage off the wal kway fl oor by
means of a bucket kept under the punp. In addition, the area is
al ways wet due to rain water running into the area from outsi de,
and "soakum' material and wooden planks were used to alleviate
these oil | eakage and water problens until the area could be
cl eaned up. M. Bales stated further that because of production
and equi pment difficulties in any crushing operation there are
occasi ons where nore than one area of the plant is in an unclean
condition, and that in
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the exercise of his judgnent as a supervisor, he nust detern ne
whi ch area needs to be cleaned first. Any such decisions are made
primarily on the basis of safety and any potential enpl oyee
hazard exposure, and secondarily, any potential equi pment damage.
In his view, the cited area was a | ow hazard area, and that the
respondent's safety record attests to this (Tr. 65A67).

On cross-exam nation, M. Bales stated that the punp is
operating constantly when the crushing systemis running, and
during the winter nonths it operates all day. This causes a sea
"seepage" problem and the buckets used to catch the overfl ow
woul d run over, and this would result in "a filmof oil" on the
floor. The oil would never run over the wooden planks (Tr.
75A76) .

Citation No. 7870016

M. Bal es stated that except for little nmaintenance work,
enpl oyees traveling through the cited area would not normally use
t he passageway as a route to another work place. Any oiling of
equi prent woul d be done while the equi pmrent was idle, and any
cl ean-up judgnents are made on the basis of the hazard invol ved,
and in his opinion the cited conditions would not |ikely cause
any accident of a reasonably serious nature (Tr. 69).

Citation No. 2870742

M. Bal es confirmed that he supervised the blasters, and he
expl ai ned the state training and |icensing requirenments for
bl asters. He stated that the respondent uses safety fuses to
shoot water out of holes by means of a power primer and a 3Af oot
Il ength of fuse. Other blasting is done by an electrical "non-els"
system All blasters working for himare certified, and they are
instructed in the proper use of safety fuses. The safety fuses
were not used very often, and at tinmes, 2 or 3 nonths woul d pass
before there was a need to bl ast water out of holes.

M. Bal es stated that he determ ned the burning rate of the
safety fuse by burning it, and the rate was posted in the
magazi ne, a conspi cuous place for enpl oyees who had access to the
fuse. Only he and the blaster had such access, and in his
opi nion, he conplied with the requirements of section 56.6112. He
confirmed that the standard contains no tinme restraints on the
frequency of posting the fuse burning rate, and he woul d al ways
test the fuse burning rate and post it as necessary.
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The standard does not require posting each time the fuse rate is
tested (Tr. 69A73).

On cross-exam nation, M. Bales confirned that for many
years safety fuses have only been used for shooting water out of
hol es. He also confirmed that he was "confortable" with the
posted 1985 fuse burning rate, and if he were not, he would have
checked it and changed the date (Tr. 75).

Kenneth A. Lloyd, Process Engineer, and former maintenance
manager for 9 years, testified that he was famliar with nost of
t he plant areas and has had occasion to be in those areas during
his enpl oynent with the respondent. Referring to a videotape
presentation concerning Citation No. 2870741, M. Lloyd explai ned
the operation of the conveyor in question and described the
| ocation where the citation was i ssued. He confirned that the
al | eged unguarded area was at the end of the conveyor where a
chain was installed, but not hooked up (Tr. 86). Respondent's
representative asserted that there were two chains in place, but
that neither were hooked up. M. Lloyd confirmed that the
conveyor ends at the point where one can enter the adjacent
storage area, and that anyone walking to the end of the conveyor
woul d have to turn around and go back, since the wal kway ended at
that point (Tr. 87A88).

M. Lloyd stated that a platformwas installed several years
ago to facilitate sone electrical work in connection with the
clinker storage area, but that normal maintenance work was not
performed fromthat platform The platformis used as access to a
gate systemused for freeing any material bl ockage which sel dom
occurs. Any enployee required to be on the platformwould use
standard safety equi pment such as a safety belt and safety line
attached to the handrailing (Tr. 89). No one is required on the
platformto performany routine inspection or lubrication of the
conveyor, and in his opinion it was not reasonably |likely that a
serious injury would result fromthe |lack of a barrier at that
platformlocation (Tr. 90).

On cross-exam nation, M. Lloyd confirnmed that the chains
were originally installed as a safety barrier so that someone
could reach into the chute area with a pole to free any materia
bl ockage. It was his understandi ng that the chains were unhooked
at the tinme of the inspection (Tr. 90). In the event the chains
are unhooked, an enployee would be required to wear a safety belt
(Tr. 91). In response to further questions, M. Lloyd confirnmed
that the platformwas |ocated at the sane |location as the end of
the conveyor, which ends at the same approximte | ocation. He
al so confirnmed that there



~1002

was a space between the platformand the conveyor, and if the
chai ns were not hooked up, there would be a drop to the storage
area below. A railing was provided for protection for anyone
falling off the conveyor travelway. Respondent's representative
confirmed that the chain |location was the area which concerned
the inspector, and Inspector Sm ser agreed. M. Sm ser could not
recall the presence of any installed chain, and confirmed that
there was no barrier there. He also confirmed that a handrailing
was provi ded, and assuming the presence of an unhooked chain, he
woul d have issued a citation for not having the chain up
Respondent's representative stated that he was with the i nspector
during his inspection, and was surprised that the chains were not
hooked up. M. Smiser confirmed that he did not have his

i nspection notes with him (Tr. 92A95).

Robert MCornmac, respondent's representative, reiterated
under oath that he was with the inspector and that a chain was
i nstall ed but was not hooked up. He confirned that on prior
visits the chain was al ways hooked up, and that he was surprised
that it was not hooked up at the tine of the inspection. Although
the citation does not refer to any chain, he was convinced that
the citation was issued because the chain was not attached across
the end of the wal kway (Tr. 96). He also agreed that there was an
openi ng beyond the chain location (Tr. 97).

Wth regard to Citation No. 2870015, M. MCornmac read a
prepared handwritten statenment explaining the respondent's
position concerning the citation. The statenment consists of
argunments pointing out the nodification to the citation, the
subsequent conference held with MSHA's district manager, and the
fact that the respondent was not afforded another conference
after the citation was nodified (Tr. 97A105). M. MCormac
conceded that the cited conditions did exist (Tr. 106).

Fi ndi ngs and Concl usi ons
Fact of Violations
Citation Nos. 2870013 and 2870016, 30 C. F. R [ 56.20003(a)

The inspector issued these citations after finding
accurul ati ons of rock and materials along the passageway of the
No. 3 belt conveyor, and steel plates, wood, and other materials
al ong a passageway at the west end of a primary crusher |eaf
conveyor. He cited a violation of the housekeeping
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requi rements of mandatory standard section 56.20003(a), which
provi des as foll ows:

At all mning operations-

(a) Workpl aces, passageways, storeroons, and service
roons shall be kept clean and orderly;

* * * * * * * * * *

In its posthearing argunents, respondent takes the position
that the cited areas were not "passageways," and that the
citations should be vacated. Citing Webster's Dictionary
definition of a passageway as "a way that allows passage to or
froma place or between two points,"” and relying on the testinony
of its former quarry supervisor M. Lee Bales, that enployees
wal ki ng through the quarry area woul d not have reason to use the
conveyor wal kways as a nornal neans of getting fromone place to
another, or for access or as a nmeans of travel to any point in
the plant, the respondent concludes that the cited areas were not
passageways.

The definitions found in section 56.2, do not define the
term "passageway." The term "travelway" is defined as "a passage,
wal k or way regularly used and designated for persons to go from
one place to another." Wbster's New Col | egi ate Dictionary
defines the term "passageway" as "a way that allows passage."”

Vile it may be true that the No. 3 conveyor passageway was
not used by m ne personnel in general as a nmeans of travel from
the quarry to the plant, the facts show that it was a wal kway
adj acent to the inclined conveyor which provided a neans of
travel and access to the conveyor by nine personnel and others
who had a need to be there fromtine to tine. As a matter of
fact, the parties in this case characterized the "passageway" as
a "wal kway," and on the facts here presented those ternms are used
i nterchangeably. Inspector Smiser testified that the wal kway or
passageway was used on a regul ar basis as a neans of travel along
t he conveyor by service personnel for inspection or maintenance
pur poses.

Wth regard to the | eaf conveyor |ocation, the inspector
characterized the passageway as a wal kway whi ch provi ded access
to the conveyor and associ ated equi pnment, as well as certain
renmovabl e conveyor inspection and service plates. Although the
i nspector conceded that the cited area was not frequently
travel l ed and was rather isolated, he confirned
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that a serviceman would be in the area at |east once during each
shift to service the conveyor and other equipnent.

Quarry superintendent Bales testified that the No. 3
conveyor wal kway was used as a neans of access to the conveyor
for mai ntenance or servicing, as well as for routine cleaning of
the wal kway. As for the | eaf conveyor, he confirmed that while no
one woul d normal ly use the passageway or wal kway as a neans of
travel to another workpl ace, service personnel would have
occasion to be in the area for routine cleanup or maintenance
wor k.

Respondent's reliance on the Allied Cheni cal Corporation
deci sion, 2 FMSHRC 950 (April 1980), is not well-taken. In that
case, the operator was cited with a violation of mandatory safety
standard section 56.11A1, which required that a safe nmeans of
access be provided and nmaintained to all working places. The
violation was issued after an inspector found an accurul ati on of
muck on a platform Forner Comm ssion Judge Forrest Stewart
vacated the citation after finding that the record did not
establish that the platformwas a "working place" with the
definition of that term pursuant to section 56.2, because there
was no evi dence that any work was being perfornmed, had ever been
performed in the past or would be perforned in the future, while
the accunmul ati on was present. Judge Stewart observed that the
cited standard was not a housekeepi ng standard, but one requiring
safe access to places where work is being perforned.

The Standard Sl ag Conpany deci sion, 2 FMSHRC 3312, 3324
(Novenber 1980), cited by the respondent, also concerned a
violation of the safe access requirenent of section 56.11A1, and
| vacated the citation after finding that a cited catwal k and
pl atform under a conveyor was not a "working place”" within the
definition found in section 56.2. The Magma Copper Conpany case
cited by the respondent, 1 FMSHRC 837, 856 (July 1979), concerned
a violation of section 57.11A12, which required that openings
above, below, or near travelways be protected by barriers. |
vacated the citation after finding that an el evated platform
| ocated 100 feet off the ground, and which was used infrequently,
was not a travelway within the neaning of the cited standard or
the section 57.2 definition of that term

In the instant case, the respondent is charged with a
vi ol ati on of the housekeepi ng requirenments of section 56.20003(a)
whi ch required passageways to be kept clean and orderly. It is
not charged with a failure to provide a safe means of access to a
wor ki ng pl ace. Further, the fact that clean-up of the conveyor
adj acent to the cited passageway was
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a regular part of the respondent's maintenance effort is only

rel evant insofar as the negligence and gravity connected with the
violation is concerned. It may not serve as an absol ute defense
in a situation where the inspector finds an accunul ation of rock
and materials which may pose a hazard to anyone wal ki ng al ong the
conveyor passageway. The presence of such accunul ati ons do not
conply with the requirenent that such areas be kept clean

The respondent has not rebutted the fact that the cited
accunul ations of rock materials were in fact found by the
i nspector along the cited conveyor wal kway or passageway in
guestion, nor has it rebutted the existence of the stee
i nspection plates, wood, and other materials such as cans of
| ubricant on the wal kway on the |location of the | eaf conveyor
The cited standard section 30 C.F. R 0O 56.20003(a), requires that
such areas be kept clean. G ven the existence of the materials
found by the inspector, | conclude and find that the cited areas
were not maintained in a clean condition as required by the cited
standard, and that the failure by the respondent to keep these
areas clean constituted violations of the standard. Further,
reject the respondent’'s argunents that the cited areas were not
passageways. To the contrary, regardl ess of whether they are
characteri zed as "passageways" or "wal kways," the facts here
establish that the cited |ocations provided a means or travel,
access, and passage to and fromthe cited areas by nine personne
who woul d have a need to be there for service, naintenance, or
cl eanup work. Accordingly, the citations ARE AFFI RVED,

Citation No. 2870015 - 30 C.F.R 0O 56.20003

This citation was issued on March 24, 1987, after the
i nspector found sonme oil spillage on the floor area at the
primary crusher hydraulic control center. He characterized the
spillage as "conbustible," and stated that it was |arge enough to
cover the floor areas used as a passageway. The inspector stated
that the spillage was "not renoved in a tinmely manner, or
controlled to prevent a fire hazard," and he cited a violation of
mandat ory standard section 56.4102, which provides as foll ows:

FI ammabl e or combustible liquid spillage or |eakage
shall be renoved in a tinmely manner or controlled to
prevent a fire hazard.

The citation was subsequently nodified on May 11, 1987, and
it was served on the respondent. The nodified citation
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del eted any reference to section 56.4102, and charged a viol ation
of the housekeeping requirenments of section 56.20003, which

provi des as foll ows:

At all mning operations--

(a) Workpl aces, passageways, storeroons, and service
roonms shall be kept clean and orderly;

(b) The floor of every workplace shall be naintained in
a clean and, so far as possible, dry condition. Where
wet processes are used, drainage shall be maintained,
and false floors, platfornms, mats, or other dry
standi ng pl aces shall be provided where practicable;
and

(c) Every floor, working place, and passageway shall be
kept free fromprotruding nails, splinters, holes, or
| oose boards, as practicable.

In addition to the change in the referenced standard
all egedly violated, the cited condition or practice was nodified
to read as follows:

The floor at |lower level of the primary crusher work
area was not maintained in a clean and dry condition.
The hydraulic oil spillage and | eakage at the hydraulic
control center covered the floor area used as a
passageway.

I nspector Smiser confirmed that the nodification was nmade by
hi s supervisor Russell Smith because M. Snith made a
determination that the hydraulic oil spill was not conbustible as
M. Sm ser originally had believed.

In its posthearing brief, the respondent argues that the
anended citation is procedurally defective because MSHA failed to
provi de the respondent with an opportunity for a conference with
its district manager after the nodification of the citation, and
that the inspector was not made avail able to the respondent for a
post-i nspection conference to discuss the amended citation
Al t hough the citation was issued under the same nunber as the
original citation, the respondent takes the position that it was
in fact a newcitation citing a new standard, and that it
required a notification to the respondent of its right to a
conference on the newly amended citation
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The respondent concedes that it was afforded a conference with
the district nmanager on the original citation. However, it takes
the position that to change a citation froma flammble liquid to
a housekeepi ng viol ati on because evidence subm tted by the
respondent during the conference proved the inspector wong with
respect to the question of the conbustibility of the oil spillage
is an abuse of MSHA's discretion. Citing the decision in Standard
Sl ag Conpany, 2 FMSHRC 3312, 3322A3323 (Novenber 1980), and E
Paso Rock Quarries, Inc., 1 FMSHRC 35, 38 (January 1981), the
respondent asserts that MSHA has not always been allowed the
di scretion to nodify citations once they are witten.

In the Standard Sl ag Conmpany case, | rejected MSHA' s
attenpts to anmend its civil penalty proposal to alternatively
charge an operator with a violation of a standard different from
the one originally charged. The facts in that case reflect that
MSHA' s attenpts to amend the citation cane after the trial of the
case after all of the evidence was in, and it took the formof a
nmotion filed by MSHA as part of its post-hearing argunents. In
the EI Paso Rock Quarries case, the Conm ssion affirmed the tria
ruling of a judge who denied MSHA's request at the opening of the
hearing to amend a citation to reflect a change in the originally
cited standard. The Commi ssion held that "G anting or denying
amendnents is largely a discretionary matter with the judge," and
it found no abuse of discretion, even though it may have rul ed
differently as an initial matter.

The facts in the instant case are clearly distinguishable
fromthose in Standard Slag and El Paso Quarries. In the case at
hand, the original citation was amended and nodified prior to the
filing of the case with the Comm ssion. A copy of the nodified
citation was served on the respondent, and the respondent has had
its day in court and has been given a full opportunity to present
its defense. Further, there is no evidence in this case that the
respondent ever requested a conference with MSHA on the newy
amended citation. Wiile it is true that 30 C.F. R 0O 100. 6,
provi des an opportunity to a mine operator to request a
conference upon notice from MSHA, | note that the granting of
such conferences is within MSHA's sol e discretion. In any event,

I find no basis for concluding that the respondent has been
prejudiced by MSHA's failure to notify it of its right to a
conference or because a conference was not held. The respondent
has had a full opportunity to be heard on the nerits of the

all eged violation during the hearing on the contested citation,
including its right to confront and cross-exam ne the inspector
and to present its testinony
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and evidence in defense of the citation. Under the circunstances,
the respondent's assertion that the contested nodified citation
was procedurally defective |I'S REJECTED.

Wth regard to the nerits of the citation, the respondent
argues that the cited location was not a "passageway," and it
cites the testinony of |Inspector Smiser who indicated that once
an enpl oyee goes into this area the only way out is the way he or
she came in, and that it would be unlikely for enployees in
casual travel through the plant area to use this "passageway."
Respondent also cites the testinony of M. Bales who indicated
that the access to this area | eads nowhere and there would be no
need for people to walk this area during the course of their
daily travel in the plant.

For the reasons stated in my previous findings concerning
Citation Nos. 2870013 and 2870016, the respondent's "passageway"
argunments are rejected. The respondent has tacitly adnmtted that
the cited location provided an access route to the crusher unit,
and Inspector Smiser testified that service personnel were in the
area periodically to check the hydraulic oil used for the
crusher. M. Bales confirmed that people would be in the area to
perform mai nt enance work, and that a |ubrication punp in the area
periodically presented known | eakage probl ens which required a
bucket to be kept under the punp to prevent | eakage onto the
wal kway floor. Further, the placenent of wooden pl anks and
"soakum' material in the area in an effort to alleviate the
| eakage probl enms supports a reasonabl e concl usion that personne
had a need to be in the area to performwork. Under these
circumstances, it seenms clear to ne that the cited | ocation was
not only a passageway providing access to the area, but was al so
a workplace area which was required to be kept clean. The
respondent has not rebutted the existence of the oil spillage and
| eakage as described by the inspector, and the placenment of
pl anks, and the use of "soakum and a bucket reasonably suggest
that the spillage covering the cited area was nore than "a film
of oil" as suggested by M. Bales. Since the area was not kept
clean and dry as required by the standard, | conclude and find
that a violation has been established, and the citation IS
AFF| RVED.

Citation No. 2870742 - 30 C.F.R 0O 56.6112

The inspector issued this citation after finding that the
burning rate of the safety fuse used at the quarry for blasting
pur poses was not neasured, posted conspicuously, or brought to
the attention of nmine personnel engaged in blasting activities.
He cited an alleged violation of mandatory safety standard
section 56.6112, which provides as follows:
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The burning rate of the safety fuse in use at any tine shall be
nmeasur ed, posted in conspicuous |ocations, and brought to the
attention of all persons concerned with blasting.

I nspector Smiser confirmed that he issued the citation
because he believed that the posted fuse burning rate was
outdated and at |east 2 years old. However, he conceded that the
cited standard does not include any dating requirenments for
deternmining the fuse burning rate, and the credi bl e evidence
produced by the respondent, including the inspector's own
admi ssions, reflects that the respondent did in fact comply with
the standard by nmeasuring the burning rate of its fuses, posting
the results in a conspicuous place, and bringing it to the
attenti on of personnel engaged in blasting. Respondent's evidence
al so established that all certified blasters were instructed in
the proper use and handling of explosives, and that all fuses
were properly tested and the fuse burning rates posted as
necessary. Under all of these circunstances, | agree with the
respondent's posthearing argunments in defense of this citation
and | conclude and find that MSHA has advanced no probative
credi bl e evidence to support a violation. Accordingly, the
citation IS VACATED.

Citation No. 2870741 - 30 C.F.R 0O 56.11012

The inspector issued this citation after finding that an
opening at the end of a travelway al ongside an inclined conveyor
| ocat ed between the cenment processing building and a clinker
storage area was unguarded and had no barrier to prevent anyone
fromstepping or falling off the end into the clinker storage
area below. M. Smiser further described the |ocation of the
unguarded area as the north side of the conveyor where it entered
the encl osed building for a short distance around the conveyor
head pulley. He cited a violation of mandatory standard section
56. 11012, which provides as foll ows:

Openi ngs above, bel ow, or near travelways through which
persons or materials may fall shall be protected by
railings, barriers, or covers. Were it is inpractica
to install such protective devices, adequate warning
signals shall be installed.

Section 5.62 defines a "travel way" as "a passage, wal k or
way regularly used and designated for persons to go from one
pl ace to another."
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In its posthearing brief, the respondent asserts that |nspector
Smiser's inaccurate testinony regarding the |ocation of the
unguar ded conveyor |ocation in question should render the
citation null and void. This defense is rejected. Although the
i nspector’'s testinmony nay have been inprecise, it seens clear to
me fromthe testinony of both M. Lloyd and M. MCormac that
they were clearly aware of the cited | ocation which the inspector
had in m nd when he issued the citation. During his video
presentation, M. LlIoyd described the cited l|ocation, and M.
McCor mac al so pinpointed the area and confirned that the
i nspector was concerned about the "opening at the end of the
conveyor" where two chains were installed as a barrier, but not
hooked up. When asked whether this was the |ocation referred to
inthe citation, M. MCormac replied "yes sir" (Tr. 87).
I nspector Smiser in turn confirned that this was the area he
cited (Tr. 88). Further, M. MCormac testified that he was with
the inspector during his inspection, agreed that there was an
openi ng beyond the | ocation of the chain, and confirmed the cited
condition did in fact exist (Tr. 95A97; 106).

Respondent further argues that the cited | ocation was not a
"travel way" within the definition found in section 56.2, in that
it was not regularly used as a neans of access in the normal
course of travel through the plant area, and was not used for
nor mal mai nt enance purposes. Respondent's witness Ll oyd
characterized the cited |ocation as a seldomused "platform' area
provi di ng access to a gate system used for freeing up any bl ocked
material. When this is done, an enployee would use a safety line
or belt attached to the handrailing which was installed around
the perinmeter of the platform M. Lloyd also confirnmed that the
area is not used for routine inspections or nmaintenance, and once
reaching the end of the platform one would have to turn around
and go back

M. Lloyd confirmed that the platformwas originally
constructed a few years ago when there was an el ectrical problem
and that the chain was installed as a neans of a safety barrier
in the event one needed to stand on the platformwith a pole to
free up any material blockage. M. MCormac al so saw a chain at
the cited location, was surprised that it was not hooked up, and
he surm sed that the citation was issued because the chain was
not hooked up. The inspector could not recall any chain in place,
and he did not have his inspector's notes with him Although he
confirmed that the citation was abated after a barrier was
installed, he did not elaborate further as to the type of barrier
whi ch was installed, and the
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term nation notice issued to abate the citation provides no
further information in this regard.

The video tape taken for denonstration purposes during the
hearing clearly depicted the installation of two chains across
t he openi ng which concerned the inspector, and | find the
testimony of M. McCormac and M. Lloyd with respect to the
presence of the chains at the tine of the inspection to be
credible. | further find M. MCormac's conclusion that the
i nspector probably issued the citation because the chains were
not up at the time of his inspection to also be credible. Since
t he chains were not up and stretched across the opening of the
platformat the time of the inspection, one can reasonably
conclude that no barrier was provided at that time as a neans of
protection to prevent one fromgoing off the end of the platform
Assunming that the cited opening was near a travelway as stated in
section 56.11012, and as that termis defined by section 5.62,
woul d affirmthe citation based in the undisputed fact that the
opening in question was not protected by the chain which was not
in place across that opening. However, the critical question here
is whether or not the cited |location was in fact a "travelway."

I nspect or Smi ser described the cited |location as "snmall,
with alittle walking area," and he characterized it as an
"open-ended travel way" and "open-endi ng wal kway" (Tr. 23A24). He
surm sed that a serviceman woul d "probably" be in the area, and
"guessed" that he would be within the "slipping area" and coul d
fall through the opening in the course of any "normal work"
performed in the area. He also surnmised that a serviceman woul d
"probably" be the one in this area for purposes of servicing the
head conveyor head pul |l ey and associated parts (Tr. 24A26).
However, | find no credible evidence to support the inspector's
concl usions that any work would be routinely perforned at the
cited location, and he apparently nade no effort to contact any
mai nt enance personnel to confirmthat anyone was required to be
in the area for the purposes of maintenance. As a matter of fact,
he conceded that he based his "I ow negligence" finding on the
fact that the respondent had not previously discovered the
opening or that there was a problemin that area (Tr. 26).

I nspector Sm ser confirnmed that with the exception of doing
work in the cited area, which he clearly did not deternine as a
fact, it was unlikely that anyone woul d use the "wal kway" in
guestion as a nmeans of getting fromone point to another. He
confirmed that anyone venturing into the area would have to turn
around and come back once reaching the end, that it was possible
that any foot traffic in the area was
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extremely infrequent, and that it was further possible that the
reason the respondent did not discover the unprotected area could
have been based on the fact that no work had been done in the
area for weeks or nmonths (Tr. 46). Although he |ater contradicted
this testinony by stating that he would be surprised if there was
no one there at |east once a shift, I find no credible evidence
to support this specul ative concl usion.

The facts presented with respect to this citation are
strikingly simlar to those presented in a prior case in which an
i nspector issued a citation for a violation of section 57.11A12,
whi ch contai ned | anguage identical to that found in section
56.11012. See: Secretary of Labor v. Magma Copper Conpany, 1
FMSHRC 837, 856A858 (July 1979). In that case the inspector
issued a citation after finding that a chain guard which had been
installed at the end of a work deck or platformwas not hooked
across the opening to prevent anyone fromfalling off the end.
vacated the citation after finding that the evidence did not
establish that the infrequently travelled area in question was in
fact a travelway within the meaning of the cited standard, or
wi thin he nmeaning of the definition of that termas found in
section 57.2, which is identical to that found in section 56. 2.
In vacating the citation, I made the follow ng observations at 1
FMSHRC 857A858:

| believe the intent of the standard is to protect

m ners, who on a regular and frequent basis, use
designated travel ways for novenent to and fromtheir
regul ar duty stations or who use such travel ways on a
regul ar basis while noving in and about the mine. The
facts on which this citation was issued suggest the

i nspector sought to protect soneone working on the
platformfromfalling through the unchai ned openi ng.
Even so, the standard cited does not lend itself to the
factual setting which prevailed on the day the citation
i ssued. The standard required railings, barriers, or
covers, and | fail to understand how a hooked chain can
be consi dered as such. In the circunstances, it would
appear that the standard is intended to apply to a
wor ki ng place rather than to a travel way,
notwi t hstandi ng petitioner's assertion at page 6 of its
brief that the use of a chain establishes an inference
that an opening sone 100 feet in the air at the edge of
a platformis a travel way.
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* * * |f the Secretary desires to afford protection to persons
wor ki ng on el evated platforns, he should pronul gate a safety
standard covering such situations rather than attenpting to rely
on a | oosely worded and vague standard. It seenms to nme that the
i nclusion of the term"working place" as part of section 57.11A2
woul d cure the problemthat | have with | anguage which | believe
sinmply does not fit the facts presented.

In view of the foregoing, and on the facts presented in this
case, | cannot conclude that the petitioner has established
t hrough any probative credi ble evidence that the cited | ocation
in question was near a travelway within the definition of that
termfound in section 5.62. Accordingly, | find no basis for
finding a violation, and the citation IS VACATED

The Significant and Substantial Violations |Issue

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other m ne safety or health hazard." 30
CF.R [0O814(d)(1). Aviolation is properly designated

significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the
Conmi ssion explained its interpretation of the term "significant
and substantial™ as foll ows:

In order to establish that a violation of a nmandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor mnmust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable |likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.
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In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125, 1129,
t he Comm ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies forrmula "requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
will result in an event in which there is an injury."
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).

The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

Wth regard to Citation No. 2870013, |nspector Sniser
testified that while it was unlikely that someone wal ki ng al ong
the conveyor wal kway in question would fall off to the area bel ow
if he were to trip or stunmble on the accunul ated rock and
material, the accunul ations did present a tripping or falling
hazard, and that it was reasonably likely that in the event of a
fall, the individual could sustain a back injury or broken |inbs.
If it were a serviceman who regularly wal ked the area, he would
nore than likely be carrying a grease gun or other equipnent in
one hand, thus increasing the likely of an injury if he were to
fall or trip on the accunul ations of materials which ranged in
size fromthree-quarters of an inch to an inch and a half, and
whi ch conpletely covered the wal kway surface and ran over the
ki ckpl at e.

The respondent takes the position that the violation was not
significant and substantial. In support of this conclusion, it
relies on the testinony of M. Bales who indicated that any work
bei ng perfornmed on the conveyor would only be done after the area
was cl eaned up, that no enpl oyees used the wal kway as a regul ar
of neans of travel fromone quarry location to another, that npst
of the conveyor rollers can be greased from hose fittings which
hung down to ground | evel,
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and that in the past 10 years there have been no reported
accidents or injuries at the quarry.

M. Bales confirmed that the conveyor operated 8 hours a
day, 5 days a week, and that the wal kway where the inspector
found the accunul ations of rock and materials allowed access to
the conveyor for maintenance purposes. Although M. Bales
i ndi cated that nost of the conveyor rollers were serviced from
ground level, it was altogether possible that some were not, and
the inspector determ ned that a serviceman inspecting the
conveyor regularly travelled the wal kway and woul d be exposed to
a tripping or falling hazard. Under the circunstances, | agree
with his finding that the cited violation was significant and
substantial. G ven the extent of the accunul ati ons on the
i nclined conveyor wal kway, and the fact that the conveyor woul d
be operating all day, | believe that one may reasonably concl ude
that at | east one person who would be travelling the wal kway
whil e inspecting the conveyor woul d be exposed to a tripping or
slipping hazard, and if he were to trip or fall, it would be
reasonably likely that he would suffer injuries of a reasonable
serious nature. Accordingly, the inspector's "S & S" finding IS
AFF| RVED.

Wth regard to housekeeping Citation No. 2870015, concerning
the fluid spill in the concrete floor area in the crusher plant,
| take note of the fact that MSHA's district manager nodified the
citation because of his apparent conclusion that the fluid was
not comnbusti bl e. Under the circumnmstances, | conclude and find
that the fluid did not present a fire hazard. |nspector Sm ser
was concerned over a probable slip and fall hazard to a
servi ceman who he believed would be in the area to check out the
crusher unit. However, the evidence establishes that the
respondent had install ed wooden pl anks and used an absor bent
material in efforts to control the spillage caused by a known
problem and that the floor area in question was surrounded by
handrails. Although the citation stated that the spill was |arge
enough to cover the floor area, there is no evidence that it
covered the floor planks, and Inspector Sniser conceded that the
respondent installed the planks and used the absorbent materia
in an effort to provide safe access to the cited area in
gquestion. M. Bales confirned that the spill would never run over
t he wooden pl anks. Under all of these circunstances, | conclude
and find that a slip or fall would be unlikely, and the
i nspector's "S & S" finding IS VACATED.

Wth regard to Citation No. 2870016, |nspector Sm ser
testified that the existence of steel plates, stacked on top of
each other in a "tipping"” manner, and |l ocated at the top of
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a staircase |leading to a wal kway, obstructed access to the area
in that one had to step on the plates to proceed along the

wal kway. He al so found wood and other materials such as |ubricant
cans on the wal kway, and he concluded that all of these materials
posed a slipping and falling hazard to a servi ceman who woul d
likely be using the wal kway to gain access to the equi pnent at

| east once a shift. The inspector concluded that it was
reasonably likely that injuries of a reasonable serious nature
woul d result in the event sonmeone slipped or fell while stepping
over the accumul ated materials in question. The respondent has
advanced no credi bl e evidence to rebut the inspector's findings,
and | agree with his conclusion that the violation was

signi ficant and substantial. Accordingly, his "S & S" finding IS
AFF| RVED.

Si ze of Business and Effect of Civil Penalties on the
Respondent's Ability to Continue in Business

Based on the stipulations by the parties, | conclude that
the respondent, as a corporate operator, is a |large m ne
operator, and that the m ne in question was mediumin size and
scope. The parties stipulated that the paynment of civil penalties
for the violations in question will not adversely affect the
respondent's ability to continue in business.

Hi story of Prior Violations

The parties stipulated that the respondent's history of
prior violations consists of 10 citations issued over 40
i nspection days during the 24Amonth period preceding the
i nspection conducted by Inspector Smiser. | conclude and find
that the respondent has a relatively good conpliance record which
does not warrant any additional increases in the civil penalties
whi ch have been assessed by nme for the violations which have been
af firmed.

Good Faith Compliance

I conclude and find that the respondent exercised good faith
intinmely abating all of the violations which have been affirned
in this proceeding.

Negl i gence

I conclude and find that all of the violations which have
been affirmed resulted fromthe respondent's failure to exercise
reasonabl e care, and that they all resulted from ordinary
negl i gence on the respondent's part.
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Gravity

I conclude and find that Citation No. 2870015 concerning the
fluid spillage on the floor of the crusher plant was non-serious.
For the reasons stated in ny "S & S" findings, | further concl ude
and find that Citation Nos. 2870013 and 2870016, concerning slip
and fall hazards, were serious violations.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirements of section 110(i) of the
Act, | conclude that the following civil penalty assessnments are
reasonabl e and appropriate for the violations which have been
af firmed:

Citation No. Dat e 30 C.F.R Section Assessment
2870013 03/ 24/ 87 56.20003( a) $ 91
2870015 03/ 24/ 87 56. 20003 $ 35
2870016 03/ 24/ 87 56. 20003( a) $ 79

ORDER

The respondent |'S ORDERED to pay the civil penalty
assessnments in question to MSHA within thirty (30) days of the
date of this decision, and upon receipt of paynent, this
proceeding is dismssed.

Citation No. 2870742, March 24, 1987, citing a violation of
30 C.F.R 056.6112, and Citation No. 2870741, March 25, 1987,
citing a violation of 30 C.F.R 0 56.11012, ARE VACATED.

Ceorge A. Koutras
Adm ni strative Law Judge



