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ADM NI STRATI ON ( MSHA) , Docket No. LAKE 88-4-M
PETI TI ONER A.C. No. 11-02780-05506
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OZARKAMAHONI NG COMPANY, A.C. No. 11-02780-05504
RESPONDENT

Annabel Lee M ne

Docket No. LAKE 88-22-M
A.C. No. 11-02667-05505

Dent on M ne
DECI SI ONS

Appearances: Mguel J. Carnona, Esq., Ofice of the Solicitor, U S.
Department of Labor, Chicago, Illinois, for the Petitioner
Thomas M Dowl i ng, Safety and Industrial Relations
Manager, and Vic A. Evans, General Manager, Ozar kAMahoni ng
Conpany, Rosiclare, Illinois, for the Respondent.

Bef ore: Judge Koutras
St atement of the Proceedings

These proceedi ngs concern civil penalty proposals filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal M ne Safety and health Act of 1977, 30 U.S.C. O
820(a), seeking civil penalty assessnments for eight alleged
vi ol ati ons of MSHA's mandatory noi se standards found in Part 57,
and the injury reporting standards found in Part 50, Title 30,
Code of Federal Regul ations.

The respondent contested the citations and proposed civi
penal ty assessnments, and pursuant to notice served on the
parties, hearings were held in Evansville, Indiana. The parties
filed posthearing briefs, and | have considered the
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arguments made therein in the course of my adjudication of these

cases.

| ssues

The issues presented in these proceedings are as foll ows:

1
95A164,

2.

3.

1. Whether the respondent violated the cited mandatory
safety standards, and if so, the appropriate civi
penalties to be assessed for the violations based on
the criteria found in section 110(i) of the Act.

2. Whether the inspector's "significant and
substantial" (S & S) finding concerning one noise
citation violation is supportable.

3. Additional issues raised by the parties in this
proceeding are identified and di sposed of in the course
of these deci sions.

Applicable Statutory and Regul atory Provisions

The Federal M ne Safety and Health Act of 1977, Pub.L.
30 U.S.C. O 801 et seq.

Section 110(i) of the 1977 Act, 30 U . S.C 0O 820(i).

Conmi ssion Rules, 20 C.F.R 0 2700.1 et seq.

Sti pul ations

The parties stipulated to the follow ng (Exhibit PARA1L):

1. Ozar kAMahoni ng Conpany, a Del aware Corporation, is
the owner and operator of the Denton and Annabel Lee
M nes located in the state of Illinois and the county
of Hardi n.

2. The mnes operated by Ozar kAMahoni ng Conpany are
subject to the Federal Mne Safety and Health Act of
1977 as it relates to 30 CF.R Part 57 for netal and
nonmetal mning and mlling operations.

3. The Denton Mne is classified under the Act as a
small mne having accunul ated a
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total of 35,136 work hours in the preceding cal endar year

4. The Annabel Lee Mne is classified under the Act as
a small mne having accunul ated a total of 53,131 work
hours in the precedi ng cal endar year

5. On May 27, 1987 at 2:00 p.m, MSHA Inspector Jerry
Spruel | issued Citation No. 2865780 to Ozar kAMahoni ng
for an alleged violation of 30 C.F.R 0O 50. 20.

6. On May 27, 1987 at or near 3:00 p.m, MSHA |nspector
Janmes Bagl ey issued Citation Nos. 2865757, 2865758 and
2863759 for alleged violations of 30 CF. R 0O
57.5050(b) .

7. On May 27, 1987, MSHA | nspector Jerry Spruell issued
Citation Nos. 2865785, 3059584 and 3059585 for all eged
violations of 30 CF.R 0O 57.5050(b). Citation No.
2865785 was issued for an alleged violation of 30
C.F.R 0 57.5050.

8. Pursuant to the provisions of section 110(a) of the
Federal M ne Safety and Health Act Ozar kAMahoni ng
Conpany posted Notices of Contest and requested
hearings in the matter of alleged violations of 30
C.F.R 050.20 and 30 C.F.R 0O 57.5050(b) as issued by
Citation Nos. 2865780, 2865757, 2865758, 2863759,
2865785, 3059584 and 3059585.

9. During the preceding year Ozar kAMahoni ng Conpany's
M ni ng Division accunul ated a total of 238,015 hours
worked for all its reportable |ocations covered under
the Mne Safety and Health Act of 1977 as it relates to
30 CF.R Part 57 for netal and nonnetal m ning and
mlling operations.

10. Paynents as originally proposed for the alleged
violations in this matter will not adversely affect the
operator's ability to remain in business.
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Di scussi on

The citations in issue in these proceedings are as follows:
Docket No. LAKE 88A4AM

Section 104(a) non-"S & S" Citation No. 2865757, May 28,
1987, cites a violation of 30 C.F.R [ 57.5050(b), and the
condition or practice is stated as foll ows (Exhibit PA6):

The full shift exposure to m xed noise |levels of the
No. 1 Haul age Truck operator exceeded unity (100% by
4.25 Times (425% as neasured with a dosineter. This is
equi val ent to an 8Ahour exposure to 100.3 dBA. Persona
heari ng protection was being worn. Feasi bl e engineering
controls were not being used to reduce the noise
exposure to permissible units.

Section 104(a) non-"S & S" Citation No. 2865758, May 28,
1987, cites a violation of 30 C.F.R 0O 57.5050(b), and the
condition or practice is stated as follows (Exhibit PA7):

The full shift exposure to m xed noise |levels of the
No. 2 Haul age Truck operator exceeded unity (100% by
3.65 tines (365% as neasured with a dosineter. This is
equi val ent to an 8Ahour exposure to 99.3 dBA. Persona
heari ng protection was being worn. Feasi bl e engi neering
controls were not being used to reduce the noise
exposure to perm ssible units.

Section 104(a) non-"S & S" Citation No. 2865759, My 28,
1987, cites a violation of 30 CF.R [0 57.5050(b), and the
condition or practice is stated as follows (Exhibit PA8):

The full shift exposure to m xed noise |evels of the
Front -end Loader, operating in the south end of the
mne (Mller's Ridge), exceeded unity (100% by 2.96
(296% as measured with a dosineter. This is equival ent
to an 8Ahour exposure to 97.7 dBA. Personal hearing
protection was being worn. Feasi bl e engi neering
controls were not being used to reduce the noise
exposure to permissible units.
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Section 104(a) "S & S" Citation No. 2865785, May 28, 1987, cites
a violation of 30 C.F.R 0 57.5050, and the condition or practice
is stated as foll ows (Exhibit PA5):

The full shift exposure to m xed noise |levels of the
junbo drill operator exceeded unity (100% by 18.67
times (1867% as nmeasured with a dosineter. This is
equi val ent to an 8Ahour exposure to 111 dBA. Persona
heari ng protection was being worn. This drill operator
was exposed to continuous noise, when both drills were
bei ng used, at 118 dBA | evel, nmeasured at the
operator's ear with a sound level meter, on this date
The left drill was not nullified and the right dril
exhausted toward the operator

The respondent asserted that it has previously paid the
civil penalty assessment of $20 for section 104(a) non-"S & S"
Citation No. 2865784, issued on May 28, 1987, for a violation of
30 CF.R 0O 57.5050, and no | onger wishes to contest this
citation. Petitioner's counsel agreed that this was the case (Tr.
143A147).

Docket No. LAKE 88A22AM

Section 104(a) non-"S & S" Citation No. 3059584, issued on
June 17, 1987, cites a violation of 30 C.F.R 0 57.5050(b), and
the condition or practice states as follows (Exhibit PA9):

The full shift exposure to m xed noise |levels of the
Wagner 2B | oader operator working underground exceeded
unity (100% by 1.583 tinmes (158.3% as neasured with a
dosi neter. Personal hearing protection was bei ng worn.
This exposure is equivalent to an 8Ahour exposure to 93
dBA.

Section 104(a) non-"S & S" Citation No. 3059585, issued on
June 17, 1987, cites a violation of 30 C. F. R 0 57.5050(b), and
the condition or practice states as follows (Exhibit PA10):

The full shift exposure to m xed noise |levels of the
operator of the | oader (Scoopy #2) working underground
exceeded unity (100% by 3.04 tines (304% as neasured
with a dosinmeter. Personal hearing protection was being
worn. This exposure is equivalent to an 8Ahour exposure
to 98 dBA.
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Docket No. LAKE 87A85AM

Section 104(a) non-"S & S" Citation No. 2865780, My 27,
1987, cites a violation of 30 CF.R 0O 50.20, and the condition
or practice is stated as follows (Exhibit PAl1):

A lost time injury accident occurred at this property
on 4A30A87. A 7000A1 form report of accident or

injury, had not been submitted to MSHA as required. The
enpl oyee injured was not worked on 5A1A87 due to the
acci dent .

MSHA' s Testimony and Evi dence Concerni ng the Accident Reporting
CitationADocket No. LAKE 87A85AM

MSHA | nspector Jerry L. Spruell testified as to his training
and experience, and he confirmed that he conducted an inspection
on May 27, 1987, with fellow | nspector Janes Bagl ey, and upon
requesting to look at any mne records relating to accidents in
t he mi ne, managenent produced records which showed that a | ost
time injury accident had occurred and that an enpl oyee had nmi ssed
1 day of work because of that accident. Since an MSHA Form No
7000A1, had not been submitted as required by section 50.20, he
i ssued the citation. The conpany records he revi ewed indicated
that the enployee was involved in an "injury" and m ssed 1 day of
work and was not able to performhis regular duties because of
bei ng overconme by hydrogen sulfide gas. M. Spruell confirnmed
that the records did not show that the enpl oyee was involved in
an "accident" (Tr. 9A16).

M. Spruell confirmed that at the time he issued the
citation he was not aware that the enpl oyee received any nedi ca
treatment. After speaking with the enployee he told himthat he
was unable to work on May 1, 1987, "because he was blind and
couldn't see to run his drill," and was unable to work because
"he couldn't see to do the job safely." The enployee also told
himthat he had visited a doctor and that the doctor told himhe
did not want him exposed "to the gas at the high level Iike that
at that short period of time w thout a recovery time" (Tr. 17).

M. Spruell believed that the respondent was famliar with
MSHA' s injury reporting requirenents because it has the forns and
the instructions which are on the front cover. M. Spruel
confirmed that he nmade a gravity finding of "unlikely" because
the failure to report the injury would not
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cause an injury or illness, and he found "lost days or restricted
duty" because the enployee had an injury that resulted in a | ost
day. He also confirnmed that he nmade a negligence finding of
"nmoder at e” because the office person who fills out the report

advi sed himthat she was not aware of the fact that lost tinme
injuries had to be reported. M. Spruell abated the citation that
sanme day after the person filled out a reporting form (Tr. 18).

I nspector Spruell confirmed that he based his citation on
certain docunents which were given to him by mne nmanagenent
during his inspection. A supervisor's Report of Accident shows
that the enployee lost 1 day of work on May 1, 1987 (Exhibit
PA2Aa). A worker's conpensation formfiled by the respondent
reflects that the incident concerning the enpl oyee was a "l ost
wor k day case" (Exhibit PA2Ab); (Tr. 20A23).

On cross-exam nation, M. Spruell confirmed that except for
the violation in question, the respondent's other records were
reasonably kept and the respondent nmade a reasonable attenpt to
keep themup to date. He did not believe that any of the
respondent’'s enpl oyees were conspiring to "cover up" the injury
report in question (Tr. 24).

M. Spruell confirmed that he has been trained in the
effects of hydrogen sulfide gas, and while it affects individuals
differently, the normal result of exposure to the gas results in
eye irritation to anyone who has been exposed to high gas |levels
(Tr. 26). He also confirmed that the supervisor's report reflects
the tine of the injury as "all day,"” and this would indicate that
the empl oyee worked all day (Tr. 34).

M. Spruell stated that he was famliar with MSHA
Information Bulletin 86A6C, 86A3M (Exhibit RA1), and he denied
that the respondent's accountant, Ms. Spivey, told himthat she
used this bulletinin filling out injury and accident forns (Tr.
37). M. Spruell made reference to a certain information
contained in the bulletin which requires the reporting of a
"doubtful” injury (Tr. 40).

In response to further questions, M. Spruell stated that it
was his understandi ng that the enpl oyee worked his whole shift
and went to a doctor after the shift (Tr. 46).

M. Spruell stated that the enployee in question, Joseph
Clanton, did not contact himor his office with regard to his eye
injury, and that he did not go to the nmine to specifically | ook
for any report incident to M. Clanton's eye condition.
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M. Spruell confirnmed that his citation was issued solely on the
basis of the records that the respondent showed him and that he
was not aware of M. Clanton's injury prior to the inspection
(Tr. 72A73). M. Spruell was made aware of the fact that another
MSHA i nspector was at the mne on May 1, making gas readings, but
this inspector was not |looking into the injury reporting
situation (Tr. 73).

M. Spruell reaffirnmed the fact that he issued the citation
because of the respondent's injury report and the worker's
conpensati on form which indicated that the enpl oyee m ssed 1 day
of work because of gas exposure to his eyes (Tr. 106A107). Based
on this information, he concluded that the | ost day of work was a
direct result of the injury, and all lost tine injuries nust be
reported. He agreed that if the enployee sinply decided to take a
day off for a reason other than an injury, then it would not have
to be reported (Tr. 108A109).

Joseph Clanton, confirned that he is enployed by the
respondent as a drillman, and that he worked his shift on Apri
30, 1987. After coming to the surface at the end of his shift,
his eyes were exposed to the light, and he stated that "I was
blinded. I was in extrenme pain, excruciating pain." He stated
that he was angry, and was exposed to the same condition 2Adays
prior to April 30, and that he told the secretary and the mne
superintendent "that when they got that place straightened out,
fit to work in, I'd be back." He confirmed that he intended to
stay off "until they got this condition abated" (Tr. 50A51).

M. Clanton stated that he attenpted to drive home as he had
done the previous two evenings, but after driving 5 mles he
stopped at a friend' s house and asked to be taken to a doctor
M. Clanton stated that he blindfol ded hinself, and after it was
dark he was able to see. After arriving at the doctor's office,
he was directed to the enmergency room where his eyes were flushed
out with sterile water. The doctor exam ned hi mand put sone
salve in his eyes and gave himthe rest of it to use. The next
norni ng his eyes "scabbed over a little bit, but they cleared up"”
(Tr. 54A55). M ne Superintendent Pilcher called him and M.

Cl anton advised himthat he did not care to conme to work that day
because he did not want to be exposed to the gas again (Tr. 55).

M. Clanton stated that after visiting the doctor on
Thursday, April 30, the doctor told him"you better not work
tomorrow," referring to Friday, May 1, 1987. The doctor did not
order hima prescription other than the tube of ointnent
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whi ch he gave him and M. C anton could not identify that

nmedi cation. The ointment "made it hurt a little worse. But, it
cleared up over night" (Tr. 56A58). M. Cl anton was shown copies
of the doctor's statenments, (Exhibit PA3Aa, b, c¢), and he
confirmed that he had not previously seen these reports (Tr. 57).
M. C anton confirmed that he did not work on May 1, 1987, and
that he was not paid worknmen's conpensation that day because he
was not eligible for it (Tr. 63).

M. Clanton could not remenber the doctor instructing himto
return to the clinic on May 5, 1987, as stated in his report
(Exhibit PA3Aa), but that he did return the next norning on My
1, 1987, and that on that day his vision was intact and his eyes
were clear as stated in the doctor's report. However, his eyes
"still hurt alittle bit," and he had to wear sun gl asses which
he had purchased (Tr. 64A65).

M. Clanton stated that while he was able to return to work
on Friday, May 1, he was unwilling to do so, and that he inforned
M. Pilcher that he woul d not be back "until he got the air
cleared up." M. Canton stated that he woul d not have returned
to work that day even if the doctor had told himto (Tr. 65A66).
He returned to work on Saturday, May 2, and worked in anot her
area of the mne "where the good air was at," and was paid
overtinme (Tr. 66, Exhibit RA2). He confirned that he has wal ked
off the job on one prior occasion w thout notifying his
supervisor (Tr. 68).

Respondent's Testi nony and Evi dence

Dani el Pilcher, respondent's m ne superintendent, testified
as to his experience, background, and education, and he confirned
that the mne air is monitored constantly by the respondent, as
wel | as Federal and State inspectors when they are at the mne
for inspections. In addition, mne enployees are trained to
recogni ze the hazards associated with hydrogen sul fide gas which
is normally liberated by entrapped water. Measures are taken to
exhaust the gas and to insure adequate ventilation to renove it
(Tr. 77A81).

M. Pilcher confirnmed that he has reviewed the doctor's
report which indicated that M. Clanton's eyes were clear and his
vision intact the day after his injury. He had not seen the
report when he spoke with M. Clanton that day, and M. Clanton
led himto believe that the doctor did not think he should work
that day (Tr. 82).
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M. Pilcher stated that M. Clanton has wal ked off the job on two

separate occasions wi thout notifying anyone, and he was
reprimanded for this (Tr. 85A86, Exhibit RA3).

On cross-exam nation, M. Pilcher confirmed that he was
famliar with MSHA's reporting procedures, and according to the
guidelines if there is "a serious question" or doubt concerning
an injury, it will be reported. If the respondent is sure of its
status, it will not be reported. M. Pilcher agreed that the
doctor's report, (Exhibit PA3Aa) states that M. Clanton could
return to work on May 2, 1987, but "as far as we are concerned,
that is not reportable.” Wth regard to "a first aid case" where
an enpl oyee | oses a day of work, M. Pilcher believed it was a
matter of judgnment as to whether it had to be reported, and that
in M. Clanton's case it was a first aid case, rather than a
nmedi cal treatnent case. In short, M. Pilcher believed that the
regul ation is not clear as to whether a first aid case is
required to be reported (Tr. 91A93).

M. Pilcher confirmed that the doctor's report was presented
wel |l after the issuance of the citation and that the information
he had available as to whether M. Clanton was able to return to
work on Friday, May 1, 1987, was the conversation that he had
with himthat day during which M. Canton inforned himthat he
did not want to work in the sane area and wanted to work
el sewhere. M. Pilcher stated that he infornmed M. Clanton that
this was not an option. M. Pilcher stated that he came to the
conclusion that M. Clanton did not want to return "because he
didn't want to return” and not because of any gas exposure. In
support of this conclusion, M. Pilcher stated that two ot her
i ndi viduals working within a few feet of M. Clanton did not
beli eve the gas was bad enough to see a doctor (Tr. 100).

Thomas M Dowl i ng, respondent's Safety and Industria
Rel ati ons | nspector, confirmed that the filing of accident forns
with MSHA is his responsibility and that the forns are kept in
his office. He also confirned that he is famliar with MSHA s
accident reporting bulletin and that he uses it as a guide for
the preparation of the reports. He stated that no report was
filed in M. Clanton's case because it did not appear to be a
| ost tinme accident which met MSHA's criteria guidelines. He
believed that a first aid situation establishes a "doubtful case"
under the guidelines, and that there was no attenpt to hide
anything from MSHA, nor was it an oversight. He stated that based
on MSHA's available criteria, "we did what we thought was right"
(Tr. 115A117).
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On cross-exam nation, M. Dowing confirmed that worker's
conpensation reports are filed in any accident or injury
situation that requires nmedical treatnent or first aid, even in
cases of no lost work days. This is done so that payment of the
medi cal services may be obtained (Tr. 119A120). When asked why
the forms which were filed in M. Clanton's case reflect "one
| ost day," M. Dow ing responded "I don't rightly know at this
time" (Tr. 121).

M. Dow ing conceded that taking the position that M.
Clanton |l ost a day of work for worker's conmpensati on purposes,
but not for MSHA's reporting requirenents, was contradictory (Tr.
122). The discussions with Ms. Spivey as to whether the incident
had to be reported to MSHA took place the week follow ng the
i ncident, but M. Dowing could not recall whether he discussed
with Ms. Spivey whether or not a report should be filed. The
deci si on was probably nade after the doctor's report was
received, and M. Dowing concluded that it was a first aid case
since no charges were received fromthe doctor for any
prescription nedication, and he probably instructed Ms. Spivey
not to file any report (Tr. 124A129).

M. Dowing stated that he did not speak to the doctor
concerning M. Clanton's case, and that the letter received from
t he doctor on June 19, 1987, was obtained to enforce his belief
that there was sone reasonabl e doubt, and to support the
respondent's defense to the contested citation (Tr. 130).

M. Dowing confirnmed that M. Clanton worked in a different
m ne area when he returned to work on Saturday, May 2, because
there was no activity in the area where he had previously worked
on April 30, and all enployees are given the option to do other
wor k when they work on Saturdays (Tr. 131).

I nspector Spruell was called by the respondent, and he
confirmed that he had a conversation with M. Evans during which
he advised M. Evans that M. Clanton could not be nmoved from a
wor k area where he was experiencing a problemw th gas in order
to avoid lost tine because this would be considered "restricted
duty" which would have to be reported (Tr. 132A134).

MSHA' s Testi nony and Evi dence concerning the Noi se
CitationsADockets LAKE 88A4AM and LAKE 88A22AM

MSHA I nspector Jerry L. Spruell confirned that all of the
noi se citations in these proceedi ngs were issued after
i nspections at the mnes, which included noise surveys taken in
connection with the cited equi pment operator occupations, and
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m ne managenent was informed of the inspections and surveys. M.
Spruell confirmed that he issued Citation No. 2865785, after
finding a nuffler mssing fromone of the drill nechanisns
mounted on the front of a two-boomjunbo drill. The dril

operator was prepared for the noise survey at the start of his
work shift, and a sound level neter test indicated that he was
constantly exposed to noise |evels above 115 dBA, and that is why
he cited a violation of section 57.5050. Although the dril
operator was wearing hearing protection, he was not wearing it at
all times, and M. Spruell stated that he observed himon the
drill without his hearing protective muff in place.

M. Spruell stated that one of the drills was equi pped with
a muffler, and the other was not. He considered the nuffler to be
a feasible engineering control which reduced the | evel of noise
exposure to the operator. He explained that the exposure |evel of
111 decibels as stated in the citation was the average noise
exposure for the drill operator over his full work shift, and
that the 118 deci bels indicated a continuous noi se exposure |eve
as nmeasured with a sound | evel neter. He confirmed that the
equi pnment operators were "hooked up" for the noise survey before
t hey went underground, and that the testing devices were renoved
when they cane to the surface after their work shift. He al so
confirmed that the maxi mum al | owabl e noi se exposure pursuant to
section 57.5050 is 90 decibels over an 8Ahour work shift, and 115
deci bels for any particular time (Tr. 149A155). M. Spruel
expl ai ned the noi se testing procedures which he follows in
conducting noi se surveys, and he confirmed that the dosinmeter and
noi se level meters were properly calibrated and used to support
the citations which he issued (Tr. 155A159).

M. Spruell stated that the junbo drill is either
factory-equi pped with a nuffler, or is manufactured in such a way
as to facilitate the installation of a muffler. He stated that
the respondent used "rubber type" nmufflers, but that in this
i nstance did not equip one of the drills with a nuffler because
"they didn't feel it had done that rmuch good, and they didn't see
any reason they would have to have it there"” (Tr. 159).

M. Spruell stated that the drill violation presented a |oss
of hearing and permanently disabling type injury, and that he
made a gravity finding of "highly |ikely" because the operator
was not wearing hearing protection at all tines, and he had to
consider it highly likely that he would suffer sone type of
hearing | oss from being exposed to noise of the |eve
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tested. M. Spruell confirmed that he made a "noderate”
negl i gence finding because the operator was wearing hearing
protection "at tinmes," and one of the drills had a nmuffler (Tr.
161A162) .

On cross-exam nation, M. Spruell confirmed that the dril
was running at the tine he observed the operator w thout his
hearing muffs, and while conceding that he stated on the citation
that "personal hearing protection was being worn," he expl ai ned
that he made that statement to give the respondent the benefit of
t he doubt, and because the operator was wearing ear nmuffs "the
bi ggest part of the time" (Tr. 164, 165). M. Spruell conceded
that in the 9 years he has inspected the respondent's m nes, he
has not previously cited any noise violations (Tr. 167), and the
reason for this is that no prior noise surveys were nade at the
mnes (Tr. 208).

M. Spruell confirmed that in the course of issuing his
noi se citations, he nonitored the enpl oyees, but did not stay
with themfor the entire 8 hours. He confirmed that the enpl oyees
wer e exposed to other m xed noise sources in the course of their
wor k, and al t hough they were wearing muffs, they were stil
exposed to neasured noise | evels above those required by the
cited standards. Wth regard to the junbo drill, his noise |evel
met er recorded the sound | evel fromthat particul ar piece of
equi pnment only, and his 118 deci bel reading with the sound | eve
meter was fromthat drill (Tr. 170). Noise levels nmeasured with a
dosi neter indicate the work environnent noise exposure, while
sound | evel neter readi ngs neasure an instantaneous noise
exposure |evel (Tr. 173).

M. Spruell explained that a dosi meter records all noise
exposure levels that are 90 deci bels or above over a full working
shift, and while it is true that it records noise levels from
di fferent sources and does not differentiate the anmount of noise
com ng fromany one particul ar source, a sound |evel neter
reading can (Tr. 177). In the case of the junbo double dril
citation, a noise |level neter reading alone was sufficient to
support the citation (Tr. 178).

M. Spruell confirmed that anpbng his suggestions to the
respondent for achieving conpliance with the noise standards was
a suggestion that nufflers be installed or put back on the
equi pnent in question. He agreed that the installation of
muf fl ers woul d not achieve total conpliance and that the
equi pnment operators would still be required to wear persona
hearing protection. M. Spruell also agreed that there were no
ot her feasible engineering controls that would bring the
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respondent into conpliance with the noise standards, but that in

one instance a cab did bring the drill operator in his
conpartnent into conpliance, but would probably not bring others
who are exposed to the drill noise into conpliance (Tr. 180A181).

M. Spruell contended that with the installation of
equi pnrent mufflers, which are feasible engineering controls, and
the wearing of personal hearing protection, the respondent will
come into conpliance, but w thout the personal hearing
protection, it would not be in conpliance (Tr. 184). Respondent's
representative agreed that this is the issue that is basically
involved in all of the noise citations which were issued in these
proceedi ngs, and that it has done everything required by MSHA to
abate the citations and attenpt to stay in conpliance (Tr.
184A185).

Di ane Brayden, Industrial Hygienist, MSHA's Dul uth,
M nnesota District Ofice, testified as to her experience,
education, and training in noise matters. She confirmed that she
holds a B.S. degree in biology, and a naster's degree in
i ndustrial hygiene, and that she has been in her present position
with MSHA for 10 years (Tr. 249A251). She has participated in
approxi mately 50 MSHA i nspections invol ving noise, has visited
m ne sites where violations have occurred, and has testified for
MSHA as an expert witness (Tr. 253).

Ms. Brayden confirmed that she has reviewed the citations in
this case, and that the nufflers involved are the exhaust type
used to decrease the amount of energy being exhausted from
conpressed air, and to dissipate exhaust noise, which is a nmgjor
contributor to the total noise enitted by the machi nes. She
stated that the use of nmufflers is feasible, and that the small
noi se deci bel decreases resulting fromthe use of such nufflers
translates into a significant change in the anpunt of energy that
is doing the noise danage. In her opinion, the use of persona
heari ng protection to achieve a degree of conpliance that has not
been achi eved by other neans is unreliable because the hearing
protectors such as nuffs and ear plugs are tested under
| aboratory conditions which are not reflective of actual m ne
conditions and the use of other equi pment, and she referred to
several articles dealing with the testing and reliability of such
personal hearing devices (Tr. 253A263).

Wth regard to Citation No. 2865785 for the junmbo drill, and
after hearing the testinony regarding that citation, Ms.
Brayden's was of the opinion that while the noi se exposure was
significantly reduced by the installation of a nmuffler to



~1049

abate the citation, the dosineter reading of 1,867 percent of

al  owabl e noi se exposure woul d indicate that the drill operator
was | osing his hearing to a significant degree even if he were to
wear his ear muffs all day. Wth regard to this piece of

equi pment, the driller would be required to wear both ear plugs
and nuffs as well as having a nuffler on the drill (Tr. 265A266).

Ms. Brayden considered the installation of mufflers on the
equi pnent to be extrenmely inportant, and that the installation of
such a muffler would take about 2 or 3 hours. She conceded that
muf fl ers used on equi prent under freezing conditions do aggravate
exi sting freezing conditions, but that the use of air dyers to
alleviate this problemis comon in the industry. She believed
that the use of nmufflers as an engi neering noi se control device
will permt the personal hearing protection to work nore
effectively in that the individual is exposed to | ess noise
exposure (Tr. 269).

On cross-exam nation, Ms. Brayden stated that as a genera
rul e, exhaust noise is a mpjor contributor to the total anount of
noi se exposure from ot her sources, but she could not state the
percent age of noise that would be attributable to the exhaust
W thout testing the particul ar piece of equipnent (Tr. 270). She
agreed that a muffler would not bring a drill into tota
conpl i ance bel ow 90 deci bels, and that this would probably be
true also for ear nuffs. She stated that while MSHA would like to
achi eve total noise protection, in npst cases total protection is
not possible, and that to the degree that protection is
avai | abl e, the enpl oyee should have it (Tr. 272).

Ms. Brayden al so conceded that the wearing of ear protection
t hroughout the day will not guarantee an enpl oyee's hearing, but
that MSHA's position is that engineering controls are to be
i mpl enented to the degree that conpliance can feasibly be nmet in
that manner and that hearing protection will be accepted after
that to achieve the remai nder of the conpliance. She believed
that nufflers are a feasible engineering control in that they
reduce noise to a significant degree, but that they are not
capabl e of bringing the operator's exposure down to a 90 deci be
| evel . However, nufflers are still considered by MSHA to be a
feasible control in that their use reduces the noi se exposure
significantly, and without the nuffler the enployee woul d be
exposed to a greater degree of noise than he would be with the
muffl er, regardl ess of whether he is in full conpliance with the
standard (Tr. 276A277).
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Fi ndi ngs and Concl usi ons

Docket Nos. LAKE 88A4AM and LAKE 88A22AM

In these cases, the respondent is charged with viol ations of
the mandatory noi se exposure requirenents found in 30 CF. R O
57.5050. Citation Nos. 2865757, 2865758, 2865759, 3059584, and
3059585 were issued because of the failure by the respondent to
utilize feasible engineering controls to reduce noise |evels of
over 90 decibels for an 8Ahour period in violation of section
57.5050(b), and Citation No. 2865785 was issued for the failure
by the respondent to utilize feasible engineering controls to
reduce noi se exposure in excess of 115 decibels in violation of
section 57.5050. The cited noise standards provide as foll ows:

57.5050 Mandatory. (a) No enpl oyee shall be pernitted
an exposure to noise in excess of that specified in the
tabl e bel ow. Noi se | evel neasurenents shall be made
using a sound level nmeter neeting specifications for
type 2 meters contained in American National Standards
Institute (ANSI) Standard S1.4A1971. "General Purpose
Sound Level Meters," approved April 27, 1971, which is
hereby incorporated by reference and nade a part

hereof, or by a dosinmeter with simlar accuracy. This
publication may be obtained fromthe Anerican Nationa
Standards Institute, Inc., 1430 Broadway, New York, New
York 10018, or may be examined in any Metal and
Nonmetal M ne Health and Safety District or Subdistrict
Ofice of the Mne Safety and Health Adm nistration

PERM SSI BLE NO SE EXPOSURES

Dur ati on per day, Sound | evel dBA,
hours of exposure sl ow response

90
92
95
97
S R 010
-2 . . . . . . . . . . . . . . 102
. . . e . . . ... . . . . . . 105
/2 . . . . . . . . . . . . . . . 110
1/4 or less . . . . . . . . . . . 115

PRPNWRAMOO®
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No exposure shall exceed 115 dBA. Inpact or inpul sive noises
shall not exceed 140 dB, peak sound pressure |evel.

NOTE. When the daily exposure is composed of two or
nmore periods of noise exposure at difference |evels,
their conbined effect shall be considered rather than
the individual effect of each

If the sum
(C1/T1) + (C2/T2) + . . . (Cn/Tn)

exceeds unity, then the m xed exposure shall be consi dered

to exceed the perm ssible exposure Cn indicates the total tinme of
exposure at a specified noise level, and Tn indicates the tota
time of exposure pernmitted at that |evel. Interpolation between
tabul ated val ues may be determ ned by the follow ng formla:

log T = 6.322 - 68 0.0602 SL

VWhere T is the tine in hours and SL is the sound | eve
i n dBA.

(b) When enpl oyees' exposure exceeds that listed in the
above table, feasible adnm nistrative or engineering
controls shall be utilized. If such controls fail to
reduce exposure to within permssible |evels, persona
protection equi prent shall be provided and used to
reduce sound levels to within the Ievels of the table.

The respondent agreed that all of the contested citations
concern conmmon issues, and involve the absence of nmufflers on the
particul ar pi eces of equi pment being operated by the m ners who
were out of conpliance with the noi se exposure requirenents found
in the cited standard (Tr. 211). Al of the affected m ners were
wear i ng personal hearing protection at the tinme the citations
were issued, and although abatenment was achi eved by the
installation of mufflers on the cited equi pment, the respondent
was still out of full conpliance with the cited standards. The
respondent denied that it seeks to discontinue the use of
personal hearing protection devices, or that it had any probl ens
ininstalling nmufflers on the cited equi prment in question (Tr.
231A233). Respondent contended that section 57.5050(b) does not
i nclude a requirenent
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that noise levels be reduced to any specific |l evel and pernits

t he continued use of personal hearing protection notw thstanding
the fact that feasible engineering noise control devices such as
mufflers still do not reduce the noise levels to within

perm ssible levels (Tr. 215). Respondent took the position that
requiring it to install mufflers on its equipment is an exercise
in futility because it would still be out of conpliance and the
equi pnent operators would still be required to wear persona
hearing protection. In this regard, respondent's representative
stated that MSHA "wants us to spend noney for renmedies that don't
wor k. "

The respondent conceded that MSHA has not required it to do
anything other than install nmufflers and to insure that its
enpl oyees wear personal hearing protection. However, it is
concerned that future inspections will require it to do nmore and
that "it's an ongoing thing" (Tr. 199A201). |nspector Spruel
stated that had the nufflers been installed on the equi pnent, and
all empl oyees were wearing personal hearing protection, he would
not have issued the citations (Tr. 203). He confirmed that he
i ssued the citations because of the absence of nufflers which are
consi dered feasi bl e engineering controls to reduce noi se |levels
(Tr. 203). Although M. Spruell nentioned the use of cabs as
feasi bl e noise controls, he conceded that they are not feasible
at the respondent's mnes, but that nufflers definitely are.
Further, M. Spruell could cite no other feasible noise controls
available at this tine for the respondent other than nufflers
(Tr. 207).

During the course of the hearing, the respondent conceded
that all of the cited equi pment was out of conpliance with the
noi se level requirenents found in the cited standards, and it did
not deny the existence of the conditions cited and descri bed by
the inspectors on the face of the citations. Further, the
respondent did not question the noise exposure |levels cited by
the inspectors as a result of their noise survey tests, nor did
it question the test procedures followed by the inspectors with
respect to the use of dosineters and noise level neters in
support of the citations (Tr. 212A215; 220, 236, 239A241). The
respondent further agreed that a dosineter which is attached to a
m ner during a noise survey records the sound levels in his
normal wor ki ng environment, and that once it is attached to an
enpl oyee, there is no requirenent that an inspector stay with the
enpl oyee and nonitor his novenents during the entire 8Ahour
wor ki ng shift (Tr. 170). Respondent al so agreed that a dosineter
nmeasures the noi se exposure |level for an enployee's working
envi ronnent
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over a full 8Ahour shift, and that a noise |evel neter gives an
i nst ant aneous readi ng of the noise |evel exposure.

In its posthearing brief, the respondent asserts that as a
result of the nmobility of its enployees, they are exposed to
nunerous noi se sources such as | oaders, trucks, drills, fans, and
rock breakers during the normal course of a days work, and it
rejects MSHA's argunent that the installation of a nuffler on a
single piece of equi pment being operated by an enpl oyee resulted
in a reduction of the noise exposure level, and that coupled with
the use of personal hearing protection, the respondent is in
conpliance with the standard. Respondent states that it rejects
this argunent because MSHA did not address the issue of tota
8Ahour exposure and the feasibility of nuffling of all noise
exposure sources that an enpl oyee woul d encounter during the
duration of his work shift. In support of this argunent, the
respondent cites ny prior decision in ASARCO, Inc., v. Secretary
of Labor, 3 FMSHRC 1300 (May 1981), in which | vacated a noise
citation after finding that MSHA' s suggested use of certain noise
controls were not technologically feasible because of the
required nobility of the cited equi pnent operators.

The respondent further argues that MSHA has failed to prove
that any feasi ble engineering controls are available for
mul ti-noi se sources resulting from equi pnent operator nobility,
and that in the abatement of the citations MSHA made no effort to
i nspect for 8Ahour noise exposure to the enpl oyee, but sinply
relied on an instant sound nmeter reading on single items of
equi pnment. The respondent suggests that this type of testing
fails to prove that the type of nuffler suggested by the
i nspectors for installation on the cited equipnent did in fact
| ower the 8Ahour noise exposure |evels in question. The
respondent points out that while Inspector Spruell agreed that it
was in conmpliance after the nmufflers were installed, he could not
speak for other inspectors, and the respondent expressed concern
that other inspectors may in the future continue to cite it for
bei ng out of conpliance in the same circunmstances.

Citing a decision by former Comm ssion Judge Charles Moore
in Hlo Coast Processing Conpany v. Secretary of Labor, 1 FMSHRC
895 (July 1979), respondent argues that the |lack of any
identifiable and definitive MSHA criteria for economcally
feasi bl e noi se controls when they do not bring noi se exposure
within permssible limts |leaves the matter to the judgnment of
i ndi vi dual inspectors, and requires an operator to guess at what
must be spent on noise controls that will neet the estinmate of
some unknown inspector at some future time. In the
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Hil o case, Judge Moore vacated several noise citations after
finding that MSHA had failed to prove that certain engineering
controls recommended by the inspector were technically and
economically feasible. Judge More found that for the nost part,
MSHA' s proof was based on the unsupported personal judgnents of
the inspector who issued the citations, and that the operator was
left in the untenable position of "guessing" as to what was
required by the inspector for conpliance.

During the course of the hearing, MSHA took the position
that although the installation of mufflers on the cited equi pment
in question were feasible engineering controls which could
readily be used to reduce the noise | evel, personal hearing

protection would still be required in conjunction with the use of
the mufflers. MSHA pointed out that the respondent's conplaint is
that it was still required to use personal hearing protection

even though the use of mufflers did not reduce the noise exposure
to within the levels required by the table found in section
57.5050 (Tr. 186). MSHA's view is that the installation of the
mufflers resulted in a significant reduction of the noise |levels
to which the enpl oyees operating the equi prent were exposed, and
that this is precisely what section 57.5050 nmandates (Tr. 230).

In its posthearing brief, MSHA asserts that the nufflers
used to reduce the noise levels in question are feasible
engi neering controls because (1) the operators of the equi pnent
were exposed to excessive noise; (2) the mufflers were capabl e of
reduci ng noi se exposure and were technologically feasible; (3) a
significant noise reduction was obtained by the use of the
mufflers; and (4) the cost estimates for the nmufflers were
sufficiently precise and were not wholly out of proportion to the
expect ed benefits.

In MSHA v. Callanan Industries, Inc., 5 FMSHRC 1900
(Novenber 1980), the Comm ssion construed the term "feasible" as
"capabl e of being done," and it concluded that the determ nation
of whether the use of an engineering control to reduce a nmner's
exposure to excessive noise is capable of being done involves
consi derati on of both technol ogi cal and economi c achievability.
In allocating the burden of proof required to make this
determ nation, the Comm ssion offered the followi ng guidelines at
5 FMSHRC 1909:

[I]n order to establish his case the Secretary nust
provide: (1) sufficient credible evidence of a mner's
exposure to noise levels in excess
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of the limts specified in the standard; (2) sufficient credible
evi dence of a technol ogically achievabl e engi neering control that
could be applied to the noise source; (3) sufficient credible
evi dence of the reduction in the noise |level that would be
obt ai ned through inplenmentation of the engineering control; (4)
sufficient credible evidence supporting a reasoned esti mate of
the expected econonic costs of the inplenmentation of the control
and (5) a reasoned denmonstration that, in view of elenents 1

t hrough 4 above, the costs of the control are not wholly out of
proportion to the expected benefits. After the Secretary has
establ i shed each of the above el enents, the operator in rebutta
may refute any of the components of the Secretary's case.

In Todilto Exploration and Devel opnment Corporation v. MSHA,

5 FMSHRC 1894 (Novenber 1983), an inspector cited a violation of
30 CF.R [O57.5A50(b), after conducting an 8Ahour noise survey
with a dosinmeter on a jackleg percussion rock bolt drill in an

under ground urani um mne and finding that the drill operator was
exposed to 114 dBA. The drill operator was wearing ear plugs and

muf f s,

and the drill was not equipped with a nuffler. The

viol ati on was abated by the installation of a nuffler on the

drill.

met er

However, subsequent noi se readings with a sound | eve
showed t hat excessive noise levels still existed, and the

readi ngs established that the drill operator's average noise
exposure | evels ranged between 110 dBA and 113 dBA. Even though
Todilto attached a muffler to the drill, the drill operator was

stil

required to wear personal protective equipnent.

The judge found that the drill operator was exposed to an

excessi ve noi se |level, and although he also found that MSHA
established that the installation of the nuffler was an

engi neering control available to Todilto, since the exposure to
noi se was still not within perm ssible levels as required by the
regul ation, even with the nuffler attached, the judge concl uded
that the installation of the muffler was not a feasible

engi neering control, and he vacated the citation. On appeal, the
Conmmi ssion reversed and stated as follows at 5 FMSHRC 1896A1897:

[We hold that a control may indeed be "feasible"
within the meaning of 30 C.F.R. 0O 57.5A50(b) even
though it does not reduce the mner's exposure to noise
to permssible levels
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set forth in subsection (a) of the standard. OQur holding is based
upon the express wordi ng of the noise standard. Section
57.5A50( b) unambi guously provides that when excessive noi se
exposure | evels exist, "feasible adm nistrative or engineering
controls shall be utilized." It continued, "[i]f such [feasible]
controls fail to reduce exposure to within permnissible |evels,
personal protection equipnent is to be provided and used . .
(Enmphasi s added). Thus, the noise standard clearly contenpl ates
that in a given case a control might not reduce the noise
exposure level to within pernissible |evels, but neverthel ess be
a "feasible" control required to be inplenented. To allow a m ne
operator to proceed directly to the use of personal protective
equi pment and thereby avoid inplenmenting otherw se feasible
adm ni strative or engineering controls, solely because use of the
controls thenmsel ves does not achi eve perm ssi bl e exposure |evels,
woul d be to allow circunmvention of the standard's clear
requi renent that excessive noise |levels first be addressed at
their source. W note that under the judge's approach a contro
that reduces the |l evel of noise from 114 dBA to 91 dBA (on the
basis of an 8Ahour exposure period) would not be feasible sinply
because it fails to reduce the noise level to 90 dBA. W find no
support for this result in the standard.

The Todilto case was remanded for the judge's determ nation
as to whether or not MSHA proved a violation of section
57.5A50(b) for failure by the operator to inplenment a feasible
engi neering control within the parameters of the Conm ssion's
gui delines as enunciated in Callanan, supra. On April 17, 1984,
the judge issued his decision and found that MSHA had established

that the drill operator was exposed to an excessive noise | evel
that the nmuffler was a technol ogically achi evabl e engi neering
control capable of reducing the drill operator's noise exposure,

and that the cost was not unreasonable for the benefits achieved.
The judge found that Todilto was in violation of section
57.5A50(b), and stated in pertinent part as follows at 6 FMSHRC
934 (April 1984):

Therefore, based upon the credible evidence in this
case, and the Comm ssion's decision in Callanan, | find
that the Secretary has proven the respondent viol ated mandatory
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standard O 57.5A50(b) by failing to inplement the feasible

engi neering control (ruffler) which was available to it. The fact
that the muffler did not reduce the noise level to that required
by the standard is not a proper reason for an operator to avoid
the control and go directly to personal protection equi pnent. The

standard contenpl ates the use of such personal equi pnent only

after all other "feasible" engineering controls are installed to

achi eve the best results possible.

In MSHA v. Landwehr Materials Inc., 8 FMSHRC 54 (January
1986), Judge Broderick affirmed a citation for a violation of
section 56.5A50(b), after finding that a shovel operator at a
i mestone quarry who was wearing personal hearing protection was
exposed to a 96 dBA noise |level for an 8Ahour shift. After the
term nation date for the citation was extended, MSHA's Denver
Techni cal Support Group perfornmed a noise control survey which
showed that the noise |level in the shovel operator's environnent
was reduced by approximately 33 percent, from an average of 101
to 98 dBA, when a vinyl curtain was installed between the shove
operator and the engi ne conpartment of the shovel. Wile
significant, this reduction did not bring the noise |level down to
the perm ssible 90 dBA specified in the cited standard, and
personal protection equipnent was still deened necessary. Judge
Broderick found that the installation of the vinyl curtain was a
feasi bl e engi neering control available to reduce the operator's
noi se exposure, and that Landwehr's failure to utilize this
feasi bl e noise control constituted a violation of section
56. 5A50( b) .

In MSHA v. Texas Architectural Aggregates, |ncorporated, 9

FMSHRC 1136 (June 1987), | affirmed a violation of section
57.5050(b), after finding that the devel opment and installation
of a noise barrier on a drill were not wholly out of proportion

to the resulting noise reduction benefits which were achieved,
and that the fact that the 5 dBA noise reduction with the use of
the barrier did not bring the mne operator into total conpliance
with the permissible level stated in the standard is no reason to
excuse the use of the barrier or fromcontinuing to use persona
hearing protection in conjunction with the barrier

After careful consideration of all of the argunents
presented in these proceedings, | conclude and find that MSHA has
the better part of the argunent, and on the facts here presented,
its position is correct. The respondent's reliance on the ASARCO
and Hil o Coast decisions, supra, are not well taken.
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The facts in those cases are clearly distinguishable fromthose
presented in the instant proceedings. In those cases, the
citations were vacated because of a | ack of any credi ble evidence
that feasible or econom cally achievable adm nistrative or

engi neeri ng noi se controls were avail able for use by the
operators to reduce noi se exposure. The credi bl e evidence
presented in the instant cases establishes that the use of

muffl ers were econonically feasible for use on the equi pnment, and
that once installed, the noise |levels were reduced.

The evidence establishes that after the installation of the
muffl ers, the m xed noi se exposure to the No. 1 haul age truck
operator was reduced from 100.3 dBA to 99.5 dBA; the noise | eve
exposure to the No. 2 truck haul age operator was reduced from
99.3 dBA to 95.5 dBA; the noise exposure to the front-end | oader
operator was reduced from97.7 dBA to 95.9 dBA; the noise
exposure to the junbo drill operator was reduced from 111 dBA to
105.9 dBA; the noise exposure to the Wagner 2B | oader operator
was reduced from 93 dBA to 92.3 dBA; and the noi se exposure to
the Scoopy No. 2 | oader operator was reduced from 98 dBA to 94.6
dBA.

I nspector Spruell confirnmed that his noise level test with a
noi se |l evel neter recorded only the noise fromthe junbo dril
because that was the only piece of equipnent operating at the
time, and he did not test any of the jack legs |ocated in another
headi ng because they were equi pped with nufflers and would be in
conpliance, and they were not in operation when he tested the
drill (Tr. 168A170). He al so confirmed that the noise |eve
measurenents taken by nmeans of the dosinmeters neasured the m xed
noi se exposure of each of the other equipnment operators in their
respective work environments during the course of their work
shifts. MSHA' s noi se expert Brayden confirmed that exhaust noises
emtted by the machines in question are major contributors to the
total noise emtted by that equipnent as well as to the tota
noi se exposure from other sources, and that the use of the
muf fl ers were feasible engineering controls that reduced the
total noise exposure to a significant degree. In her unrebutted
opi nion, the small noise decibel decreases which resulted from
the installation of the mufflers on the equi pment translated into
a significant change in the amunt of exhaust energy causing
noi se damage, and that the use of nufflers reduces the noise
exposure significantly. Wthout the use of the nufflers on the
equi pnent, the enpl oyees woul d be exposed to a greater degree of
noi se.

In view of the foregoing findings and concl usi ons,
conclude and find that the petitioner has established violations
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for each of the noise citations in question by a preponderance of
the credi bl e evidence adduced in these proceedi ngs, and they are
al | AFFI RVED,

Docket No. LAKE 87A85AM
Fact of Violation

In this case, the respondent is charged with a violation of
mandatory reporting standard 30 C.F.R 0O 50.20, for failing to
report an eye injury to mner Joseph Clanton. The record reflects
that M. Clanton was exposed to hydrogen sulfide gas while
wor ki ng under ground on Thursday, April 30, 1987, and that after
coming to the surface at the end of his work shift and exiting
the m ne, he experienced severe pain to his eyes and went to see
a doctor for treatnent. M. Clanton did not work the follow ng
day, Friday, May 1, but did work on Saturday, May 2. The
respondent maintains that M. Clanton's failure to report for
work on May 1, was not due to his injury, and the petitioner
clains that it was.

Section 50.20(a), 30 C.F.R 0O 50.20(a), of the regul ations
provi des:

(a) Each operator shall maintain at the mine office a
supply of MSHA M ne Accident, Injury, and ||l ness
Report Form 7000A1. These may be obtained from MSHA
Metal and Nonnetallic Mne Health and Safety

Subdi strict O fices and from MSHA Coal M ne Heal th and
Safety Subdistrict O fices. Each operator shall report
each acci dent, occupational injury, or occupationa
illness at the mine. * * * The operator shall nail
conpleted fornms to MSHA within ten working days after
an accident or occupational injury occurs or an
occupational illness is diagnosed.

* * * * * * * * * *

Section 50.2(e) 30 C.F.R [ 50.2(e) states:

(e) "Cccupational injury" means any injury to a nner
whi ch occurs at the mine for which nmedical treatment is
admi ni stered, or which results in death or |oss of
consci ousness, inability to performall job duties on
any day after an injury, tenporary assignnent to other
duties, or transfer to another job.
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Section 50.2(g), 30 CF.R 0O50.2(g) states:

(g) "First aid" nmeans one-tinme treatnent, and any
followup visit for observational purposes, of a mnor
injury.

The criteria for differentiating between nedical treatnent
and first aid is found in section 50.20A3. Medical treatnent
includes, but is not Iinmted to, the treatnents and procedures
described in subsection (a). First aid is described as foll ows:

First aid includes any one-time treatnment, and
followup visit for the purpose of observation, of

m nor injuries such as cuts, scratches, first degree
burns and splinters. O ntnments, salves, antiseptics,
and dressings to minor injuries are considered to be
first aid.

The criteria for treatnment of eye injuries is found in
section 50.20A3(a)(5), which provides as foll ows:

(5) Eye Injuries. (i) First aid treatnent is limted to
irrigation, renoval of foreign material not inbedded in
eye, and application of nonprescription nedications. A
precautionary visit (special exam nation) to a
physician is considered as first aid if treatnent is
limted to above itens, and followup visits if they
are limted to observation only.

(ii) Medical treatnent cases involve renoval of
i mhedded foreign objects, use of prescription
medi cati ons, or other professional treatnent.

MSHA' s policy guidelines with respect to the reporting
requi renents of Part 50, Title 30, Code of Federal Regul ations,
are found in MSHA Program Information Bulletin No. 86A6C and
86A3M December 11, 1986, (Exhibit RA1). These guidelines provide
in pertinent part as foll ows:

In some cases, an injured or ill enployee nay m ss one
or nore schedul ed days or shifts and it will be
uncertain if the enployee was truly unable to work on
the days missed. Situations may ari se when a physician
concl udes that the enployee is able to work but the
enpl oyee feels that he or she is not able. In such
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i nstances, the enployer should nake the final judgnent based on
all available evidence. Sinmilarly, if a doctor tells the enployee
to take tine off and the conpany requests a second opi nion, and
the second doctor says the empl oyee can return to work, it would
be the enployer's decision as to when the enpl oyee was able to
return to work. (Page 8).

* * * * * * * * * *

Medically treated injuries are reportable. First-aid
injuries are not reportable provided there are no | ost
wor kdays, restricted work activity or transfer because
of the injury.

Medi cal treatnent does not include first-aid treatnent
(one-tinme treatnent and subsequent observation of m nor
scratches, cuts, burns, splinters, and so forth, which
do not ordinarily require nedical care) even if it was
provi ded by a physician or a registered professiona
person.

* * * |t is not possible to list all types of medical
procedures and treatnments and on that basis al one
determ ne whether first aid or medical treatment was
i nvol ved. The inportant point to be stressed is that
t he decision as to whether a case involves nedica
treat ment should be made on the basis of whether the
case normally would require nedical treatnent. The
deci si on cannot be made on the basis of who treats the
case. First aid can be adm nistered by a physician or
anot her nedi cal person and nedical treatment can be
adm ni stered by soneone other than a physician. (Page
9).

* * * * * * * * * *

Prescription nedication--Any use of prescription
medi cation normal ly constitutes nedical treatnent.
However, it should be considered first aid when a
singl e dose or application of a prescription nedication
is given on the first visit nerely for the relief of
pain or as preventive treatnment for a mnor injury.
This situation may occur at facilities having
di spensari es stocked with prescription
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medi cations frequently used for preventive treatnent and relief
of pain and attended by a physician or a nurse operating under
t he standing orders of a physician. The adm nistration of
nonprescription medication in simlar circunmstances woul d be
considered first aid. (Page 10).

* * * * * * * * * *

Eye injuries. First-aid treatnment is limted to
irrigation, removal of foreign material not inbedded in
the eye, and application of nonprescription
medi cations. A precautionary diagnostic visit (specia
exam nation) to a physician is considered as first aid
if the treatnment is limted to the above itens.
Follow-up visits are limted to observation only.

Medi cal treatnent cases involve renoval of inbedded
foreign objects, use of prescription nedications, or
ot her physician-type treatnent. (Page 11).

* * * * * * * * * *

23. Q What are "days away from work" and how are
t hey cal cul at ed.

A. "Days away from work" are days which the

enpl oyee woul d have wor ked but coul d not because
of an occupational injury or an occupationa
illness. * * * (Page 26).

* * * * * * * * * *

47. Q What is an occupational injury?

A. An occupational injury is any injury to an

enpl oyee which occurs at a mne. To be reportable,
the injury nmust (1) require medical treatnent, or
(2) result in death or loss of consciousness, or
(3) result in the inability of the injured person
to performall of the job duties required by the
job on any day after the injury, or (4) require
the injured person to be tenporarily assigned to
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ot her duties, or (5) require the injured person
to be transferred to another job, or (6) require
the injured person to be term nated. (Page 32).

* * * * * * * * * *

58. Q Should an operator report questionable
injuries?

A. Operators have an obligation to investigate al

i njuries happening or alleged to have happened on
m ne property. After an investigation has been
conpl eted, the operator nust nake the

determi nation as to whether the incident is
reportable to MSHA. | f he has any doubt, he should
report. If the operator's conclusion is that no

i ncident occurred, then there is nothing to
report. (Page 34).

Respondent's Argunents

The respondent maintains that the facts surrounding M.
Clanton's eye injury constitutes a "doubtful reporting case," and
in deciding whether or not to report such an injury, it relied on
the guideline information contained on page 8 which allows a mne
operator to make the final judgment in situations of uncertainty.
Based on all of the available evidence at the tine of the injury,
respondent concludes that the injury was not reportable.

In support of its position that the injury was not
reportabl e, the respondent points out that on the day of the
infjury M. Clanton worked all day at his regular job as a
drillman, that his exposure to the gas did not hinder his ability
to performhis work that day, and that other enployees working in
the sane work environment did not file any reports of injury and
were present for work the follow ng norning. Referring to the
Surgeon's Report dated May 5, 1987, (exhibit PA2B), the
respondent further points out that it states that M. Clanton's
eyes were congested, but that his vision was intact and his |ungs
were clear, and that the treatnment adm ni stered consisted of
irrigating his eyes with sterile water and an application of an
ointment. G ven this treatnent, and the fact that the report
states that further treatment was not needed, the respondent
concl udes that on the day of his visit
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to the doctor, M. Clanton had no vision danage, could see
normal Iy, his lungs were uninpaired, and no nedical reason is
stated in the report as to why M. Clanton could not work.

Referring to a doctor's statenment dated June 19, 1987,
(exhibit PA3), the respondent further points out that the
statement indicates that rather than reporting back to the doctor
on May 5, 1987, as instructed, M. Clanton returned the day after
his injury, May 1, 1987, wi thout an appointment, and his vision
was intact and his eyes were clear. No synmptons or conditions
were cited that woul d have prevented M. Clanton fromreporting
to work, and the doctor reported that M. Clanton could work on
Saturday, May 2, 1987. The respondent finds this unusual in that
Saturday was not normally a schedul ed work day, but M. Clanton
was aware that the m ne had been schedul ed for work that day and
by being rel eased that day he could and did in fact work at tine
and one-half his normal rate. The respondent states that in nobst
cases, the doctor would have schedul ed a reporting time as Monday
unl ess requested to do otherw se. Under these circunstances, the
respondent concludes that a prudent man woul d have to assume that
if all of the synmptons which gave rise to the problemin the
first place are gone, M. Clanton was fit, well and able to
return to work on May 1, 1987.

Finally, the respondent asserts that according to M.
Clanton's own testinony during the hearing, he adnmitted that he
was not unable to work on Friday, May 1, 1987, but was unwilling
to do so and that he woul d not have returned to work that day
even if the doctor had told himto do so (Tr. 65A66). The
respondent points out that M. Clanton had previously been
di sci plined by verbal and witten reprimnd for wal king off the
job on two occasions in March and August, 1987, {exhibit RA3),
and that his demeanor and statements nmade during the hearing
reflects a hostile dislike for his job assignment, the conpany,
and authority in general. The respondent concludes that M.
Clanton's failure to report for work on May 1, 1987, the day
after his injury, was not the result of his injury, but rather, a
deci sion of his own which had no connection with his injury. The
respondent further concludes that M. Clanton's injury was a
"doubtful case" consisting of first aid, and that the respondent
exercised its discretion and judgnment in such cases in concluding
that the injury did not have to be reported (Tr. 139A140).

Petitioner's Argunents

During the course of the hearing, petitioner's counse
asserted that M. Clanton |ost a day of work on May 1, 1987,
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because of his eye injury. Counsel asserted that when M. Clanton
went to the doctor on April 30, he was treated and told to cone
back the foll owi ng Tuesday, May 5, and that the doctor "was
expecting that he wasn't going to work the follow ng day."

Al t hough M. Clanton was feeling better and went back to see the
doctor on Friday, May 1, and the doctor found that his eyes and
vision were clear, the doctor did not tell himto go to work that
day and "consi dered that he shouldn't go to work that Friday and
go back to work on Saturday." Since M. C anton was unable to
wor k on Friday, counsel concluded that his injury was reportable
(Tr. 140A141).

In his posthearing brief, petitioner's counsel argues that
M. Clanton's eye injury was a reportable occupational injury
because it required medical treatnent and he was unable to
performall of his job duties the day after his injury. Counse
cites the definition of "occupational injury" found in section
50.2(e), which states that such an injury is one which requires
medi cal treatnent or which results in the miner's inability to
performall job duties on any day after an injury. Counsel also
cites the criteria for treating eye injuries found in section
50. 2A3(a) (5), which states that nedical treatnment cases involve
the use of prescription nedications.

Citing page 1315 of the Physicians Desk Reference, 42
Edi ti on, 1988, published by Edward R Barnhart, regarding the
decadron fam |y or prescriptions for eye treatnment, petitioner's
counsel asserts that M. Clanton received prescription
medi cati on, that Neosporin Opt O ntment was prescribed three
times daily, and that in first aid treatnent the doctor does not
prescribe nmedications with instructions for its continued use.
Counsel also cites the unrebutted testinmny of M. Clanton that
the doctor told himnot to work the day following his injury (Tr.
56) .

Finally, counsel states that the record establishes that the
respondent was famliar with MSHA's requirenments for reporting
injuries, and in response to the respondent’'s "doubtful" case
defense, points out that MSHA' s policy guidelines state that
doubt ful cases shoul d be reported.

Fi ndi ngs and Concl usi ons

I nspector Spruell confirmed that he issued the citation
after reviewing the respondent's accident and injury records. His
review i ncl uded an exam nation of a report prepared by M.
Clanton's supervisor K. E. Clanton, who is not related to M.
Clanton, and it was prepared on May 6, 1987 (exhibit PA2). That
report indicates that M. Clanton "lost 1 day 5A1A87."
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At the time the citation was issued, M. Spruell was unaware of
the fact that M. Clanton had received any nedical treatnent, but
after speaking with himat a later tinme, he |learned from M.

Cl anton that he had been "blinded" by his exposure to gas and had
visited a doctor. M. Spruell also confirnmed that he reviewed a
report filed by the respondent's accountant, Ms. E.L. Spivey on
May 6, 1987, with the state workers' conpensation office which
indicated that M. Clanton's case was a "l ost workday case"
(exhibit PA2A2D). In view of the fact that the inspector could
find no record that the respondent had reported the injury to
MSHA, he issued the citation. The violation and citation were
abated that same day after Ms. Spivey filled out the required
MSHA For m 7000A1 (exhi bit PA2A2C)

I nspector Spruell confirnmed that the respondent had never
been previously cited for failure to report accidents or
injuries, and with the exception of the citation which he issued
in this case, the respondent always nmaintained its records
current. He confirnmed that Ms. Spivey told himthat she had not
filed the injury report in question because she was not aware of
the fact that all lost time injuries had to be reported.

Ms. Spivey was not called to testify in this case. Although
M ne Superintendent Pilcher acknow edged that MSHA's gui del i nes
require the reporting of "serious question" injury cases, he took
the position that M. Clanton's case was a "first aid" type of
injury case, rather than a nmedical treatnent case, and that in
his judgnment, the injury did not have to be reported. He also
believed that the guidelines were not clear as to whether a
"first aid" case needed to be reported, and that M. Clanton's
failure to work on the day after his injury was unrelated to his
injury, and that M. Clanton sinmply did not wish to return to
wor k.

Safety and Industrial Relations Inspector Dowing confirmed
that no MSHA injury report was filed because it did not appear
that M. Clanton's case was a |l ost tine accident case pursuant to
MSHA' s guidelines. He believed that a first aid situation
establishes a "doubtful case" under MSHA's guidelines, and that
in the exercise of its judgment not to report the injury, the
respondent acted properly and did not attenpt to hide anything
from MSHA. M. Dowing could offer no explanation as to why the
forms executed by the respondent which were reviewed by the
i nspector reflected "one | ost day," nor could he recall whether
he specifically discussed with Ms. Spivey the need to file a
report with MSHA. M. Dow i ng concluded that since no charges
were received fromthe doctor
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for any prescription nmedicine, M. Clanton's injury was a first
aid case, and that he "probably" instructed Ms. Spivey not to
file an MSHA report. M. Dowling confirnmed that he did not speak
to the doctor, and that the doctor's statenment of June 19, 1987,
was obtained to confirmM. Dowing' s belief that M. Clanton's
case involved sone reasonable doubt as to whether his injury
needed to be reported.

The evidence adduced in this case, including M. Clanton's
adm ssions, suggest that his eye condition had cleared up on May
1, 1987, when he voluntarily returned to see the doctor, and that
he was able to return to work that day but chose not to do so.
There is no evidence other than M. Clanton's self-serving
statement, that the doctor ordered himnot to return to work that
day. Gven the fact that the doctor found that M. Clanton's
vision was intact and his eyes were clear on May 1, and M.
Clanton's adm ssion that he was unwilling to return to work
regardl ess of his eye condition, and that he woul d not have done
so even if the doctor had specifically cleared himfor work that
day, | cannot conclude that M. Clanton was unable to performhis
job duties that day, or that his |ost day of work was the direct
result of his eye injury.

Having viewed M. Clanton's deneanor and attitude toward the
respondent during his testinony, which indicates a dislike for
hi s general enploynment situation at the nmne, | believe M.
Clanton's reluctance to return to work was based not only on his
fear of being further exposed to gas, but on his anger toward the
respondent. This anger pronpted M. Clanton to tell M. Pilcher
and the office secretary that he would only be back to work "when
they got that place straightened out, fit to work," and that he
woul d not be back "until he got the air cleared up, so it
woul dn't hurt my eyes again" (Tr. 50, 65). As a matter of fact,
M. Clanton admitted that he was still angry about the incident,
and that he intended to stay off "until they got this condition
abated" (Tr. 50A51). | take note of the fact that although M.

Cl anton clai med that he had been exposed to the same gas

condi tion 2Adays prior to April 30, "when it got so | couldn't
stand it," he did not report any injuries on those days, and that
"what | done, was nore or less to bring this to the attention to
the Federal agencies that working conditions were intol erable"
(Tr. 50). | also take note of the fact that M. C anton returned
to work on Saturday, May 2, 1987, and received prem um pay for

t hat day.

Al t hough | have concluded that M. Clanton's |ost day of
work on May 1, 1987, was not a direct result of his injury,
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this is not the sole deternmning factor as to whether or not his
eye injury which occurred the day before was required to be
reported to MSHA. The crucial question is whether or not M.
Clanton suffered a reportable occupational injury within the
meani ng of MSHA's mandatory reporting regul ations. An
"occupational injury" is defined as any injury which occurs at
the mine for which nedical treatnent is admnistered. The term
"injury" has been construed by the Comr ssion as "an act that
damages, harms, or hurts," Freeman M ning Conpany, 6 FMSHRC 1577
1578A1579 (July 1984).

In the instant case, M. Clanton's unrebutted testinony,
which | find credible, indicates that he suffered severe eye pain
and disconfort as a result of his exposure to hydrogen sulfide
gas while working at the mne, and pronptly sought treatnent by
going to the doctor. Under these circunstances, | conclude and
find that M. Clanton's eye condition was an injury. The next
guestion presented is whether or not the treatnment received by
M. Clanton constituted medical treatment or first-aid. A
medically treated injury is considered to be a reportable
occupational injury, regardless of any |ost work days, but a
first-aid injury is reportable, provided there are no | ost
wor kdays, restricted work activity or transfer because of the
injury.

Wth regard to the treatnment of eye injuries, one factor in
determ ni ng whet her such treatnent is nmedical treatnent or
first-aid treatnment, is the use of prescription nmedication as
part of the treatnent. The use of a prescription nmedication is
among the criteria for determ ning nedical treatnent, and the
application of nonprescription medication is included anong the
criteria for determning first-aid treatnent.

The evidence adduced in this case reflects that the
treatment received by M. Canton on April 30, 1987, for his eye
i nfl ammati on, or conjunctivitis, included the application of
Neodecadron Ophthalnmic O ntment. (See: Doctor's Report, My 5,
1987, exhibit PA2A2AB). The doctor's report of June 19, 1987,
also reflects that M. Clanton was treated wi th Neosporin
Opthalmc G ntnent, three tines daily, and contrary to M.

Dow i ng's assertion that no doctor's charges were received for
any prescription nmedication for M. Clanton, the hospital bil

apparently submitted to the respondent's insurance carrier

i ncl udes an energency room charge in the amount of $14.25 for

deodecadron. (See: exhibits PA3A3A and PA3A3Q)

The Physicians Desk Reference, 42d Edition, 1988, published
by Edward R Barnhart, cited by the petitioner in its posthearing
brief, is a standard reference source listing
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all prescription nedications, and it is available at any public
library. | take official notice of the information contained in
this reference source with respect to the medication adm ni stered
to M. Clanton. Neosporin Ophthalmc Gntnment is |listed at page
814 as a prescription medication, and the prescribed application
is every 3 or 4 hours within a 7Aday period. Neodecadron
Ophthalmc OGntment is listed at page 1376 as a prescription

medi cation, and the prescribed application is "a thin coating 3
or 4 tines daily."

Al t hough M. Clanton could not recall receiving a witten
prescription fromthe doctor for the nmedication in question, it
seens clear to nme that prescription nedication was in fact used
as part of his treatnent, and the doctor's report of June 19,
1987, reflects that the Neosporin ointnent was to be used three
times daily. M. Clanton confirned that after his eyes were
flushed out at the energency room the doctor put sonme "salve" in
his eyes and gave himthe rest to use. M. Clanton stated that "I
sneared it in there one nore time" (Tr. 55).

MSHA' s bul I etin guidelines at page 10 state that the use of
prescription nedication normally constitutes nedical treatnent,
but that a single doze or application of a prescription
medi cation given on a first visit nerely for the relief of pain
or as a preventive treatnent for a mnor injury should be
considered first aid. The avail able evidence in this case
reflects that M. Clanton received nore than a single dose of the
prescri bed medi cation used for the treatment of his eye injuries.
Further, I find nothing in MSHA's regul atory definitions of
"first-aid" or the criteria for the treatnment of eye injuries
t hat even nmentions or suggests single or nultiple doses of
prescription nedication.

In view of the foregoing, and after careful consideration of
all of the available evidence in this matter, | conclude and find
that M. Clanton's eye injuries constituted a reportable
occupational injury, and that the treatnent he received for his
condition constituted nedical treatnment rather than first-aid
treatment. | also conclude and find that the respondent's failure
to report the injury in question constituted a violation of cited
section 50.20, and the citation is therefore AFFI RVED

Wth regard to the respondent’'s "doubtful case" defense,
al t hough one may agree that MSHA's gui delines concerning a nne
operator's judgment and discretion in determ ning whether an
enpl oyee's lost work day is attributable to an injury, the
i ntroduction of the term"single dose" in the discussion of
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prescription nedication, and the reference to ointments and
salves as part of any first-aid treatment, w thout any specific
reference to whether they are prescription or nonprescription,
are somewhat anbi guous, the guideline instruction found on page
34 is not. It specifically states that a doubtful injury case
shoul d be reported. Under the circunstances, | reject the
respondent's "doubtful case" theory as an absolute defense to the
citation, but have considered it in mtigation of the
respondent's negligence.

Significant and Substantial Violation
Noi se Citation No. 2865785

In this instance, Inspector Spruell made a finding that the
citation was significant and substantial. As a result of his
dosi neter noise test, he found that the junmbo drill operator was
exposed to noise | evels which exceeded the allowable lint by
1,867 percent, which was equival ent to an 8Ahour exposure of 111
dBA's. The junbo drill was equipped with a left and right drill,
one of which had a muffler installed, while the other one did
not. The sound | evel which the inspector nmeasured with a sound
|l evel meter while both drills were in operation indicated that
the drill operator was exposed to continuous noise levels at 118
dBA's. The noi se exposure in both instances was well over the
allowable Iimt of 90 decibels.

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard.” 30
C.F.R 0814(d)(1). Aviolation is properly designated

significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of
a mandatory safety standard is significant and
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substanti al under National Gypsumthe Secretary of Labor rmnust
prove: (1) the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a measure of
danger to safety-contributed to by the violation; (3) a

reasonabl e |ikelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the injury in
gquestion will be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies forrmula "requires that the Secretary establish
a reasonable likelihood that the hazard contributed to
will result in an event in which there is an injury."”
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).

The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

I nspector Spruell's significant and substantial finding was
based on his belief that the noise levels to which the dril
operator was bei ng exposed was such as to nmake it reasonably
likely that he would suffer sone hearing |loss. The inspector nade
a gravity finding of "highly likely" and that a "permanently
di sabling” injury of illness could reasonably be expected because
of the noise |evel exposure to the drill operator. Although M.
Spruel |l stated on the face of the citation that "personal hearing
protection was being worn," he expl ai ned that he nade that
statement to give the respondent the benefit of the doubt since
the drill operator was wearing protective ear muffs nost of the
ti me. However, when he observed the
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drill operator with the drill in operation, he was not wearing
his personal ear protection

MSHA' s noi se expert Brayden testified that although the
installation of the muffler on the drill reduced the operator's
noi se exposure, the dosinmeter reading of 1,867 percent of the
al | owabl e noi se exposure woul d indicate that the operator was
losing his hearing to a significant degree even if he were to
wear his ear muffs all day. In her opinion, the drill operator
woul d need to wear ear plugs as well as ear nuffs to protect his
heari ng.

In view of the unrebutted testinmony of Inspector Spruell and
Ms. Brayden, which I find credi ble and probative, | conclude and
find that the noise exposure levels to which the drill operator
was bei ng exposed presented a hazard to his hearing capability,
and that such noise | evel exposures would reasonably |ikely
contribute to a serious |oss of hearing. Accordingly, the
i nspector's significant and substantial finding | S AFFI RMED

Hi story of Prior Violations

MSHA' s civil penalty assessment conputer print-out for the
respondent's Annabel Lee Mne for the period May 28, 1985 to May
27, 1987, reflects that the respondent paid penalty assessnents
in the anobunt of $94 for three section 104(a) citations (exhibit
PA4). The conputer print-out for the Denton Mne for the period
June 17, 1985 to June 16, 1987, reflects civil penalty assessment
payments in the amount of $74 for two section 104(a) citations.
conclude and find that the respondent has a good conpliance
record, and | have taken this into consideration in the civi
penal ti es assessed for the violations which have been affirned in
t hese proceedi ngs.

Si ze of Business and Effect of Civil Penalties on the
Respondent's Ability to Continue in Business

The parties stipulated that the respondent's Denton and
Annabel Lee M nes are small mning operations, and | adopt these
stipulations as nmy findings on this issue. The parties al so
stipulated that the proposed civil penalty assessnents for the
violations in question will not adversely affect the respondent's
ability to continue in business. | find and conclude that the
paynment of the civil penalty assessnents for the violations which
have been affirnmed in these proceedings will not adversely affect
the respondent's ability to continue in business.
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Good Faith Conpliance

The record establishes that all of the violations were
timely abated in good faith by the respondent. | have taken this
into consideration in the assessnents made for the violations in
qguesti on.

Negl i gence

I conclude and find that all of the violations which have
been affirmed in these proceedings resulted fromthe respondent's
failure to exercise reasonable care. Accordingly, | adopt the
i nspector's noderate negligence findings with respect to all of
the citations as ny negligence findings and conclusions on this
i ssue.

Gravity

Wth the exception of "S & S" noise Citation No. 2865785,
the inspector found that all of the remaining noise citations
were non-"S & S", and that any injury or illness would be
unli kely. They were all assessed as "single penalty" citations.
He made the sanme findings for reporting Citation No. 2865780.
concur in these findings, and find that with the exception of "S
& S" noise Citation No. 2865785, which | find was serious, the
remai ni ng violations were non-serious and not likely to result in
any serious injuries.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude that the following civil penalty assessnents are
reasonabl e and appropriate for the violations which have been
affirmed in these proceedi ngs:

Docket No. LAKE 88A4AM

Citation No. Dat e 30 CF.R Section Assessnent
2865757 05/ 28/ 87 57.5050( b) $ 20
2865758 05/ 28/ 87 57.5050( b) $ 20
2865759 05/ 28/ 87 57.5050( b) $ 20

2865785 05/ 28/ 87 57. 5050 $ 85
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Docket No. LAKE 88A22AM

Citation No. Dat e 30 CF.R Section Assessnent
3058584 06/ 17/ 87 57.5050( b) $ 20
3059585 06/ 17/ 87 57.5050( b) $ 20

Docket No. LAKE 87A85AM

Citation No. Dat e 30 C.F.R Section Assessnment
2865780 05/ 27/ 87 50. 20 $ 20
ORDER

The respondent |'S ORDERED to pay the civil penalties
assessed in these proceedings within thirty (30) days of these
deci sions and orders. Upon receipt of paynent by the petitioner
t hese proceedi ngs are di sm ssed.

CGeorge A. Koutras
Adm ni strative Law Judge



