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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

ARNOLD SHARP, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. KENT 88-109-D
MSHA Case No. BARB CD 87-53
Bl G ELK CREEK COAL COVPANY,
RESPONDENT No. 1 Surface

DECI SI ON

Appear ances: Robin Webb, Esq., Hazard, Kentucky, for the Conplai nant;
Edwi n S. Hopson, Esq., Watt, Tarrant & Conbs, Louisville,
Kentucky, for the Respondent.

Before: Judge Koutras
Statement of the Case

This proceedi ng concerns a discrinmnation conplaint filed by
t he conpl ai nant agai nst the respondent pursuant to section 105(c)
of the Federal M ne Safety and Health Act of 1977. The
conplainant filed an initial conplaint with the Secretary of
Labor, Mne Safety and Health Admi nistration (MSHA), Hazard,
Kentucky, Sub-district O fice, on Septenmber 14, 1987. In a signed
st atenent executed by the conplainant on that date, he nade the
followi ng clains of alleged discrimnation

| feel that | have been discrimnated by Big El k Creek
Coal Co., Inc., in that Judge Fauver order Big Elk
Creek Coal Co., Inc., to reinstate ne to the sane
position | had held prior to filing Discrimnation Case
No. BARBACDA86A49, at the sanme rate of pay, status and
all other benefits, as | would have attained had | not
been di scharged on May 28, 1986. Before ny discharge on
May 28, 1986, | was a rock truck driver working the day
shift and nmaking $9.50 per hour. Since ny reinstatenment
on Septenber 8, 1987, | have been doi ng comon
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| abor jobs (hel ping mechanic, helding oiler, cleaning up around
the m ne) on the night shift making $8.00 per hour. At the time |
was reinstated, there was a rock truck driver position open, but
they hired another man for that job

I have al so asked managenent about ny annual refresher
trai ning, new y-enpl oyed, experienced mner training
and new task training. Al managenment woul d say was

t hey woul d see about it.

| have not received any type training in the last 15
nont hs.

The Secretary of Labor, Mne Safety and Health Adm nistration
conducted an investigation of the conplaint and found no evi dence of
di scrimnation. The conpl ai nant was advi sed of this decision by letter
dated April 4, 1988, and he filed his pro se conplaint with the Conm ssion
In aletter filed with the Conm ssion on April 12, 1988, the conpl ai nant
all eged that as a result of his prior discharge by the respondent, his
work record and ability to continue enploynent as a rock driver have been
"destroyed," that his credit standing has been adversely affected, and
that he has suffered certain unspecified "damages" for which he seeks
conpensati on.

The respondent filed a tinmely answer denying that it has
di scrim nated agai nst the conplai nant. The respondent asserted
that the conplaint fails to state a claimupon relief can be
granted under the Act, and it took the position that sone or al
of the allegations made by the conpl ai nant were settled or
resol ved in connection with a prior case involving these sane
parties. See: Arnold Sharp v. Big Elk Creek Coal Co., Inc. 9
FMBHRC 1261 (July 1987), decision by Judge WIIliam Fauver on July
22, 1987; 9 FMSHRC 1668 (Septenber 1987), Suppl enental Decision
i ssued by Judge Fauver on Septenber 15, 1987; and 9 FMSHRC 1822
(Cctober 1987), Final Order issued by Judge Fauver.

A hearing was convened in Pikeville, Kentucky on August 10,
1988, and the parties appeared pursuant to notice. Although the
conpl ainant filed his conplaint pro se, he subsequently retained
counsel to represent him approximately 10Adays prior to the
commencenent of the hearing.
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Di scussi on

Prior to the taking of any testinony in this case, counse
for the parties requested an opportunity to confer with each
other, and it was granted. In addition, a pretrial conference was
conducted to address the issues and renedial clains raised by the
conpl ai nant. During these discussions, respondent's counse
reasserted his prior claimthat the conplainant was attenpting to
relitigate matters which were before Judge Fauver in the prior
case, and that these matters were resolved by a prior settlenment
between the parties. As an exanple, respondent’'s counsel pointed
out that contrary to the conplainant's claim he is in fact
enpl oyed by the respondent as a truck driver, at the prevailing
m ne wage rate, and that his present enploynent status is in
conpliance with the terns of the prior settlenent and Judge
Fauver's Suppl enental Decision of Septenmber 15, 1987.

During the course of the pretrial conference, the
conpl ai nant stated that he has filed at | east one separate
addi ti onal discrimnation conplaint against the respondent (Tr.
7). At the conclusion of the conference, conplainant's counse
requested to withdraw the instant conplaint, and stated that "we
pl an to proceed on in other avenues" (Tr. 6). Respondent's
counsel did not object to the request to withdraw the conpl aint,
and it was granted fromthe bench (Tr. 6).

ORDER
The conpl ainant's request to withdraw his conplaint IS

GRANTED, and this case |'S DI SM SSED

CGeorge A. Koutras
Adm ni strative Law Judge



