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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

CHARLES H. SI SK, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. KENT 87-212-D
MADI CD-87-3
E.R MN NG |INC.,
D.B.A. E.R TRUCKI NG CO., Charolais No. 1 M ne
RESPONDENT

DECI SI ON

Appear ances: Daniel N. Thomas, Esq., Thomas & Ison, P.S.C., Hopkinsville,
Kent ucky for Conpl ai nant;
Pam Corbin, Esq., Little & Corbin, Madisonville,
Kent ucky for Respondent.

Before: Judge Melick

This case is before ne upon the conplaint by Charles H Sisk
under section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. O 801 et seq., the "Act," alleging that he was
di scharged by ER Mning, Inc., (E. R) in Septenber 1986 in
violation of section 105(c)(1) of the Act. (Footnote 1)
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In order to establish a prina facie violation of section
105(c) (1) M. Sisk must prove by a preponderance of the evidence
that he engaged in an activity protected by that section and that
hi s di scharge was notivated in any part by that protected
activity. Secretary on behal f of Pasula v. Consolidation Coal Co.
2 FMSHRC 2786 (1980) rev'd on other grounds sub nom
Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir.1981);
Secretary on behalf of Robinette v. United Castle Coal Co., 3
FMSHRC 803 (1981). A miners "work refusal" is protected under
section 105(c) of the Act if the miner has a good faith,
reasonabl e belief in the existence of a hazardous condition
MIler v. FMSHRC, 687 F.2d 194 (7th Cir.1982); Robinette, supra.
The case | aw addressing work refusals al so contenplates sonme form
of conduct or communi cation manifesting an actual refusal to
work. See e.g. Samons v. Mne Services Co., 6 FMSHRC 1391
(1984).

In this case the Conplainant, M. Sisk, alleges that on
Sept enber 23, 1986, at approxinmately 4:00 p.m he was fired for
refusing to operate a truck which he considered unsafe in that it
purportedly had no brakes.

The evi dence shows that after his arrival at work around
4:00 p.m, on Septenmber 23, 1986, M. Sisk asked contract
mechanic Bill Rider to adjust the brakes on one of the haul age
trucks. Adjusting the brakes on these trucks is relatively
sinmple, requires only 5 to 10 nminutes and is a procedure that
many of the drivers performthensel ves. According to Rider, Sisk
knew or shoul d have known because of his experience as a truck
driver, of the sinplicity and brevity of the procedure. As Rider
was nearly finished adjusting the brakes on the one truck Sisk
reappeared, told Rider that he was working on the wong truck and
asked Rider to then adjust the brakes on another truck identified
as "Uke 51". Rider responded that he would "get to it in a
m nute". According to Rider, Sisk was "loud and abrasive" used
profanity and was "awfull ill" toward him Rider conpleted the
brake adjustment on truck No. 51 in about 10 m nutes but Sisk
never returned.

Al t hough Ri der believed that the brakes on truck No. 51
needed no adjustnment he neverthel ess tightened themto satisfy
Si sk. He observed that the truck had been driven the previous
Sat urday, Monday and earlier that same day and he received no
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conpl ai nts about the brakes. Rider concluded noreover that Sisk
coul d not have known the condition of the brakes that afternoon
because he had not yet even driven the truck

According to the joint stipulations of fact submitted in
this case, upon being told by Rider that he would conplete the
brake adjustnment on the first truck before proceeding to the
second truck, the Conplainant "lost his tenper and began
conplaining to Tormy Beddow [the day shift foreman] in a | oud and
excited voi ce about working conditions, including the conditions
of the brakes." According to the stipulations the follow ng then
occurred:

Claimant left the area in which M. Rider was working
and approached Tommy Beddow, conplaining that the
brakes were bad on the spare truck but instead of
working on it, M. Rider was working on another truck
Claimant told Tomry Beddow that, in the condition that
the brakes were in, the risk existed that he could run
the spare truck into a piece of equipnent or an

enpl oyee because of his inability to stop it. Clainmant
was | oud and abrasive in his speech toward Tonmnmy Beddow
and as he did not want claimant operating the spare
truck in the nood that he was in, clainmant then went to
talk to m ne superintendent, Jimry Beddow, and he sent
cl ai mant home. Cl ai mant asked himif he were to return
the next day and M. Beddow told himthat he would be
contacted. Claimant was di scharged on Septenber 25
1986.

Thomas Beddow testified that he had just emerged fromthe
pit area upon conpletion of the first shift and pulled up to the
truck area when Si sk began conplaining angrily that Ri der was
adj usting the brakes on the wong truck. Sisk was in a "bad nood"
and was "pretty upset”. Sisk yelled at Beddow that he was "going
to kill sonebody" if he had to run the truck w thout brakes and
Beddow yel | ed back "well don't get in it and don't run it".
Accordi ng to Beddow, Sisk never refused to drive the haul age
truck but suddenly drove off in his own truck. Beddow cl ai ns that
he neither fired Sisk nor told himto go hone. He assumed that by
driving off the job Sisk just quit.

Later, M ne Superintendent Janmes Beddow reported that Sisk
had asked himif he was to return to work the next day as if
there was no other work for himthat day. A day or so |ater there
was neeting at which Janes Beddow told Sisk he was "not going to
have soneone tell himwhen and how to operate his business.”
According to Thomas Beddow, Sisk had a bad attitude,
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woul d drive the trucks too fast, would "drowse-off" on the job,
and was frequently "run down and tired" apparently from working
two j obs.

Janes Beddow testified that Sisk was "an average worker"™ but
often drove too fast, would sleep on the job and was generally
worn out. According to Beddow, Sisk did not wait |ong enough to
find out what other work was to be done but rather was al ready
prepared to | eave the job. James Beddow net with Sisk on the 25th
of Septenmber and then di scharged himprimarily because of Sisk's
"attitude with his enpl oyees". Beddow did not want Sisk to "get
away with" talking to his enployees and supervisors in an abusive
manner .

Sisk testified that under nornal preoperation procedures the
drivers test the brakes on the way to the pit. If the brakes are
then worki ng properly managenment woul d be asked to adjust them
Because of a tire blowout on his regular truck (No. 56) a week
earlier, Sisk had been assigned truck No. 51. Sisk clains that he
had driven truck No. 51 the previous Friday, Saturday and Monday,
and found that "there weren't any brakes on it". According to
Si sk, truck No. 51 had on three prior occasions backed over the
edge of the pit area because of inadequate brakes. He purportedly
conpl ained of this to both of the Beddow brothers. Sisk also
clainms that on the day before the 23rd the brakes were stil
i nadequat e.

On Septenmber 23rd, Sisk was at the job site a few m nutes
before his 4:00 p.m shift. Sisk says that he asked Rider to
adj ust the brakes on one truck but later realized it was the
wrong truck. Rider told himhe would adjust the brakes on the
second truck in "just a mnute." Sisk neverthel ess conplained to
Beddow t hat the adjustnment would not help even though the brakes
were admittedly out of adjustnent. Sisk maintains that he told
Beddows that he "really did not want to run the truck until the
brakes were fixed" but does not claimthat he was told to drive
the truck before the adjustnent. Tonmy Beddow reportedly then
told himto get "the hell out of here and don't conme back" Sisk
did not ask for alternative work. When he reappeared for the
meeti ng on Septenber 25th, Tomry Beddow said "he could not have
anybody tell himhow to run his business and needed a man who
woul d give him 100 percent".

Sisk testified that he had never been insubordinate but
admitted talking in a |oud voice because he was purportedly
wearing ear plugs. On cross examnation Sisk admtted that it was
conmpany policy to note any problems on your vehicle on your tine
card or tell managenment of the problem He clainms that he
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did not follow this procedure on Septenber 22nd because no action
had been taken on his reporting a defective tire on truck No. 56
and he did not believe it would do any good. He also clains that
managenment was told about the defective brakes so there was no
reason to wite it down. Sisk explained that on Septenber 23rd he
t hought an adj ustnment of the brakes on truck 51 woul d however
correct the problem

According to Roy Poole, Sisk's supervisor on the second
shift, truck No. 51 was to be checked out by Sisk before it was
operated and if any probl ens devel oped the procedure would be to
report themto Poole. Sisk never did report any brake problens to
Pool e nor to anyone el se between Septenmber 20 and Septenber 23.
Pool e deni ed that Sisk had had any probl enms backing into soft
ground at the pit area around this tine but rather those problens
had occured when he first started on the job nmonths earlier

Pool e was also at the job site on Tuesday, Septenber 23rd,
before the shift began. He directed Sisk to drive truck No. 51
and Sisk asked if he could drive one of the other trucks. Poole
advi sed Sisk that "just because you are a senior man you don't
get to drive sonmebody el ses truck." According to Poole, Sisk was
cursing and proceded to the area where Ri der was working. Poole
| ater again talked to Sisk and Sisk again requested to drive
anot her truck. Pool e acknowl edged that truck No. 56 was a better
truck with better brakes and a better engine but that it was then
bei ng repaired. Poole testified that Sisk never conpl ai ned about
truck No. 51 being unsafe but conplained that it was "a damm pile
of junk". Poole had had problens with Sisk sleeping on the job
and noted that he was often conpletely exhausted. On occasi on he
had to remind Sisk to sl ow down.

Wthin this franmework it is apparent that there is not even
sufficient evidence to show that the Conpl ai nant engaged in a
work refusal. According to the credible testinony of the day
shift foreman, Thomas Beddow, Sisk angrily approached him as the
second shift was about to begin on Septenber 23rd, and conpl ai ned
that the mechanic was adjusting the brakes on the wong truck. At
one point Sisk, yelled at Beddow that he was going kill sonmebody
if he drove the truck and Beddow responded--"well don't get in it
and don't run it". Shortly thereafter and w thout detern ning
whet her the brakes on his assigned truck had been adjusted Sisk
just drove off the prem ses in his own truck

In any event, even assum ng, arguendo, that Sisk did refuse
to drive the subject truck it is clear that he could not have
then entertained either a reasonable or a good faith belief that
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it would have been hazardous to do so. Sisk admitted that it was
standard conpany procedure for the drivers to test the brakes on
any vehicle on the way to the pit and at that point if they were
not working properly managenent would be asked to correct the
problem 1t is undisputed in this case that not only had Sisk not
yet driven the truck that day in accordance with normal brake
test procedures but that he had not checked the subject brakes in
any way.

Mor eover Si sk had asked the nechanic to adjust those brakes
and the nmechanic had agreed to do so. Rather than wait until the
brakes had been adjusted and tested, Sisk prematurely confronted
Thomas Beddow with his conplaints. This led to a heated exchange
and Sisk's voluntary departure fromthe nmine site. Sisk could
not, however, have then entertained either a good faith or a
reasonabl e belief that the truck would have been hazardous to
drive since he had not tested the brakes and the brake adj ustnent
had not been conpleted at the tine of his alleged work refusal

Under the circunstances Sisk has not established a prim
facie violation of section 105(c)(1) of the Act and this case
must therefore be dism ssed.

ORDER

Docket No. KENT 87A212AD is hereby dism ssed.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261

Footnote starts here: -

~Foot not e_one
1 Section 105(c)(1) of the Act provides as follows:

No person shall discharge or in any manner discrimnate

agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for

enpl oynment in any coal or other mine subject to this Act because
such nminer, representative of nminers or applicant for enploynment,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coa
or other m ne or because such miner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for empl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the



exerci se by such miner, representative of miners or applicant for
enpl oyment on behal f of himself or others of any statutory right
afforded by this Act.



