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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

DAVI D LEE JACK, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. PENN 88-138-D
THE HELEN M NI NG COVPANY, PITT CD 87-15
RESPONDENT

Homer City M ne
DECI SI ON

Appearances: Marvin Stein, Esq., Kuhn, Engle & Stein, Pittsburgh
Pennsyl vani a, for the Conpl ai nant;
Henry J. Wallace, Jr., Esq., Reed, Smith, Shaw & MC ay,
Pi ttsburgh, Pennsylvania, for the Respondent.

Bef or e: Judge Wei sberger
St atenent of the Case

On February 22, 1988, Conplainant filed a conplaint with the
Commi ssi on under section 105(c) of the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 0O 815(c) (the Act) alleging, in
essence, that the Respondent took a discrimnatory disciplinary
action towards him " as a result of my work-rel ated
acci dent, absences fromwork, and need for ear surgery in order
not to |l oose ny hearing.”" An Answer was filed on March 28, 1988.

Pursuant to notice, the case was schedul ed and heard in
Pi ttsburgh, Pennsylvania, on June 22, 1988. At the hearing David
L. Jack, Ronald H Rhoades, and Layton Thrower testified for the
Conpl ai nant. W Duane Landacre and Cl ark MEl hoes testified for
t he Respondent. Conplainant filed its posthearing Proposed
Fi ndi ngs of Fact and Menorandum of Law on August 10, 1988, and
Respondent filed its Proposed Findings of Fact and Menorandum of
Law August 12, 1988. Each Party filed a Reply on August 22, 1988.
| ssues

1. VWhether the Conplai nant has established that he was
engaged in an activity protected by the Act.
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2. If so, whether the Conplainant's suffered adverse action as
the result of the protected activity.

3. If so, to what relief is he entitled.
Fi ndi ngs of Fact
Stipul ated Facts:

Prior to the hearing the Parties stipulated with regard to
the following facts as set forth in their Prehearing Stipulation

1. Conpl ai nant David Lee Jack ("Jack"™) is an adult

i ndi vidual residing at 431 Qak Street, Indiana,
Pennsyl vani a, and was enpl oyed by The Hel en M ni ng
Conpany as a mner, as that termis defined under 30
U S.CA [0O802(q).

2. Respondent, The Helen M ning Conmpany ("Helen") is a
Pennsyl vani a corporation, a wholly owned subsidiary of
the Vall ey Canp Coal Conpany and an enployer in an

i ndustry affecting commerce as defined by Section 2(7)
of the LMRA, 29 U.S.C A [ 802(h)(1). Its principa

pl ace of business is in Homer City, Indiana County,
Pennsyl vani a.

3. Jack was enpl oyed by Helen as a mner from October
10, 1978 until July 24, 1987, when he was di scharged
pursuant to Helen's Chronic and Excessive Absence
Control Program

4. I n Decenber 1985, Jack suffered a serious injury to
his hand while at work, and was off work for the first
6 nont hs of 1986.

5. During the latter part of 1986, Jack was injured in
a shuttle car accident in the mne and m ssed nore than
2 weeks of work.

6. In January 19 1987, Helen inplenmented a Chronic and
Excessi ve Absence Control Program (the "Prograni') for
hourly enpl oyees at the Hel en M ne.

7. On January 14, 1987, Jack received a warni ng under
the Program because he exceeded the 10 percent and siXx
occurrence standard set forth in the Program

8. On April 14, 1987, Jack received a Last and Fina
War ni ng under the Program
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9. On May 1, 1987, Jack underwent an ear operation

10. Jack was absent from work approximately 11 days
after his ear surgery.

11. In the 3 nonths foll ow ng i ssuance of the Last and
Fi nal Warni ng, Jack was absent 22 percent of his
schedul ed wor kdays.

12. On July 24, 1987, Jack was di scharged on the basis
that he failed to correct his high rate of absenteei sm
under Helen's Chronic and Excessive Absentee Program

13. On July 28, 1987, a grievance was filed on Jack's
behal f protesting his term nation, which grievance was
submtted for resolution to Arbitrator Edward J.
Sedl nei er.

14. On August 15, 1987, Arbitrator Sedlneier issued a
Deci sion and Award uphol di ng Jack's termi nation

15. On Septenber 4, 1987, District 2, United M ne

Wor kers of America, and Local 1619, United M ne Wrkers
of Anerica, filed a Conplaint in the United States
District Court for the Western District of Pennsylvania
at Civil Action No. 87A1880 seeking to set aside
Arbitrator Sedl nmeier's Decision and Award on the
grounds, inter alia, that the Decision and Award does
not draw its essence fromthe | abor agreenment and is
contrary to public policy.

16. On April 29, 1988, United States District Judge
Alan N. Bloch issued an Order granting Helen's Mtion
for Summary Judgnent, dism ssing the Conplaint and
finding that Arbitrator Sedl neier's Decision and Award
draws its essence fromthe coll ective bargaining
agreement and is in the bounds of established public

policy.
| adopt the above stipulated facts.

Fi ndi ngs of Fact

During the course of his enploynment with the Respondent,
David L. Jack worked underground as an indoor |aborer operating a
shuttl e car which exposed himto coal dust at the face. He al so
ran a bolter and had to shovel to keep the belt line free of
coal . He also perforned construction work which was not generally
at the face. In general, each work day he woul d be assigned by
his foreman to perform any of the above tasks.
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Jack, for approximately 2 years prior to May 7, had suffered from

a perforated right tynmpanic nenbrane with a resulting hearing

| ost of 25 to 45 decibels in the right ear. In March 1987, his
physi ci an, Doctor M noo Karanjia recommended surgery. Jack
subsequently in March 1987, informed Cl ark MEI hoes, Respondent's
Superintendent, of the pending operation and inquired whether he
woul d be discharged if he would take off 3 days in May for an
operation, and MEl hoes indicated that it would not. (Jack had
testified that, when inform ng MEl hoes in March 1987, of the
pendi ng operation, he did not specify that he would need 3 days
of f. | have adopted the version testified to by MEl hoes due to
nmy observations of his demeanor, and due to the fact W Duane
Landacre, Respondent's Personnel Manager, testified that, in an
arbitration hearing, Jack had said that he told MEl hoes that he
woul d not be taking for off more than 3 days. In this connection
| note that in the Arbitration Decision, the Arbitrator indicated
that Jack, when he schedul ed the operation, expected to be out of
work for 3 or 4 days. (RX 7, page 14)).

As a consequence of the right tynpanopl asty perforned on My
1, 1987, Jack was provided with a graft in his ear. According to
Jack, 2 days after the operation, he returned to the office of
Doctor Karanjia and at that time the |atter asked hi m what ki nd
of work he did and Jack said that he worked in a coal mne. Jack
indicated at that time there was no discussion with regard to
Jack's returning to work. Jack further said, that at that tine he
obtained a slip from Doctor Karanjia, that he would be off from
work and turned it in to the mne clerk, a M. Rooke, who did not
have any supervisory functions. However, Jack indicated that he
did not read the contents of the note. A note entitled
"Certificate to return to work or school" dated April 29, 1987,
signed by Doctor Karanjia and stanped by the Respondent on what
appears to be May 1, indicates that Jack has been under the
latter's care and contains the followi ng remarks: "for surg
5/1/87 - will be off work until further notice."
(RX 11).

Doctor Karanjia, in his deposition, stated, in essence,
that, on April 29, 1987, Jack indicated his occupation to him He
further stated that he first saw Jack after the operation on My
6 (Deposition page 33), and then saw himagain on May 13. He said
that he told Jack, in essence, that he could not go and work in
the mines and "it will be up to you." (Deposition 17 A 18). He
expl ai ned, in essence, that the postoperative ear condition
"o is going to be effected by a | ot of dust, coal dust that
m ght go in and things m ght happen.” (Tr. 17). He also
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indicated that there is a very high possibility that a

post operative ear condition can be infected if a person goes in
m nes and works with dust. He provided his opinion that the
postoperative condition is unsafe and Jack shoul d have been off
work for at |east 3 nonths.

However, there is nothing in the record to establish exactly
when Doctor Karanjia told Jack not to go back to work at the
m nes. Jack testified that, when he saw Doctor Karanjia the
second tine after the operation, he was exanined and given a slip
"to return to work" which he gave to Rooke the follow ng day and
t hat he continued working that day and continued working for 2
weeks. (Tr. 20, 21) Rooke, to whom Jack testified that he had
given the slip from Doctor Karanjia 2 days after the operation
did not testify. According to MEl hoes he did not have any
contact with Jack between the tinme Jack had asked himif he could
take time off for an operation in March or April 1987, until the
arbitration proceedi ngs subsequent to Jack's di scharge. Based on
the above I find that, prior to Jack's return to work after his
operation on May 18, 1987, he did not notify Respondent prior to
the Arbitration Proceedings, that he refused to return to work as
directed by his Physician in order to avoid infection and
possi bl e | ost of hearing as a consequence of exposure to dust and
coal dust.

Jack testified that on July 24, he was called into
Respondent's office and MElI hoes i nforned himthat he was being
di scharged pursuant to the chronic absentee programas his
absent eei sm had exceeded 10 percent. Pursuant to the procedure in
this program Jack requested a neeting with Respondent’'s agents
whi ch was held on July 28. At that time Jack indicated that he
had returned to work 11 days after the surgery under his doctor's
instructions as the latter had wanted his surgery to hea
properly, had given hima slip 2 days after the surgery, and
i ntended to keep himoff work.

Di scussi on and Concl usi ons of Law

Conpl ai nant and Respondent are protected by, and subject to,
the provisions of the Mne Safety Act, and specifically section
105(c) of the Act. | have jurisdiction to decide this case.

The Conmmission, in a recent decision, Goff v. Youghi ogheny &
Ohi o Coal Conpany, 8 FMSHRC 1660 (Decenber 1986), reiterated the
| egal standards to be applied in a case where a niner has alleged
acts of discrimnation. The Conm ssion, Goff, supra, at 1863,
stated as follows:

A conpl ai ning m ner establishes a prim facie case of
prohi bited discrimnation under the Mne Act by proving
that he engaged in protected activity and that
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the adverse action conplained of was notivated in any part by
that activity. Pasula, 2 FMSHRC at 2797A2800; Secretary on behal f
of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817A18
(April 1981). The operator may rebut the prima facie case by
showi ng either that no protected activity occurred or that the
adverse action was not notivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See al so Donovan v.
Stafford Constr. Co., 732 F.2d 954, 958A59 (D.C.Cir1984); Boich
v. FMBHRC, 719 F.2d 194, 195A96 (6th Cir.1983) (specifically
approving the Conmi ssion's Pasul aARobi nette test).

It has been further held by the Conmi ssion that, a mner's
refusal to performwork is protected under section 105(c) of the
Mne Act if it is based on a reasonable, good faith believe that
the work involves a hazard. Pasula, supra, Robinette, 3 FMSHRC
803 at 812; Secretary v. Metric Constructors, Inc., 6 FVMSHRC 226,
229A31 (February 1984), Aff'd sub nom Brock v. Metric
Constructors, Inc., 766 F.2d 469, 471A72 (11th Cir.1985). Perando
v. Mettiki Coal Corp., 4 FMSHRC 491 (1988).

In essence, it is Conplainant's position that fromthe tine
of his operation until his return to work, he had refused to work
as directed by his physician in order to avoid infection and
possi bl e | ost of hearing. Doctor Karanjia testified, in his
deposition, that he told Jack, in essence, not to go back to work
in the m nes, because the postoperative condition would be
effected by a |l ot of dust and coal dust, and that Jack shoul d
have been off fromwork for a m ninmumof 6 weeks. Accordingly to
Jack, when he saw Doctor Karanjia for the first tine, 2 days
after the operation, there was no discussion with regard with his
return to work. Also, accordingly to Jack, although Doct or
Karanjia gave hima slip at that tinme which he took to Rooke,
Jack did not read the contents of the slip. Further, the record
is not clear as to exactly when Doctor Karanjia told Jack not to
return to work in the mnes. Also, Jack's duties entitled a w de
range of work, including construction work which was not in the
area of the face. Further, Jack was aware that Respondent
provided its enployees with ear nmuffs which covers the ear
entirely and Jack agreed that to obtain such a pair all he had to
do was go to the supply room and ask for them | find, based upon
this evidence, that Conpl ai nant has not established that during
the tine he was off fromwork after his operation, he had refused
to performwork based upon a reasonable belief that the work
i nvol ved a hazard.

Even assum ng arguendo that the Conpl ai nant herei n engaged
in a protected activity in not working for 11 days subsequent to
his operation, his case nust fail, as Jack has not nmet his burden
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in establishing that he communicated to Respondent his refusal to
work. As stated by the Conmmi ssion in Secretary on behal f of
Sedgner, et al v. Consolidation Coal Company, 8 FMSHRC 303, at
307 (March 1986), "The case | aw addressing work refusals

contenpl ates some form of contact or comruni cati on mani festing an
actual refusal to work."

Jack asserts that his absence for 11 days subsequent to his
operation on May 1, 1987, was a protected work refusal, and his
di scharge on June 24, was a violation of the Act. However, the
record is devoid of any evidence that Jack, prior to his neeting
wi th Respondent's agents on July 28, 1987, had comuni cated an
actual refusal to work based on a belief that his working
i nvol ved a hazard. According to Jack, when he net with MEl hose
sonme time in March 1987, prior to surgery, he nerely informed him
of the need of surgery and was told to go and have it. There is
no testinmony fromJack that at that tine he communi cated any
refusal to work subsequent to the operation based upon a
perception of any hazard. According to Jack's testinony, the only
contact he had with Respondent's agents between his |ast day of
work prior to the operation and his return to work on May 18,
consisted of his presenting a slip to Rooke 2 days after the
surgery. Jack did not testify to any conversation that he had
with Rooke, nor did he testify with regard to the contents of the
note that he presented to Rooke, as Jack had indicated that he
did not read it. The note itself was not offered in evidence.

Al so, although a note dated April 29, 1987, from Doctor Karanji a,
was in Respondent's possession indicating, in essence, that Jack
wi || undergo surgery on May 1, 1987, and "will be off work unti
further notice,” (RX 11), there is nothing in that note

comrmuni cating specifically that Jack's contenpl ated absence woul d
be to avoid exposure to hazardous aspects of his job. Further,
had Jack clearly conmuni cated to Respondent his refusal to work
due to a fear of exposure to the hazards of dust and coal dust,

it is likely that he would have been provided with ear nuffs

whi ch woul d have alleviated the hazard of infection.

Therefore, for all the above reasons, it is concluded that
t he Conpl ai nant has not engaged in a protected activity under
section 105(c) of the Act, and as such, has not established a
prim facie case. Accordingly, Respondent's Mdtion for Summary
Deci sion, nmade at the Hearing, is presently GRANTED and the
Conpl aint is DI SM SSED



~1118
ORDER

Based on the above Findings of Fact and Concl usi ons of Law,

it is ORDERED that this proceeding be DI SM SSED.

Avram Wei sber ger
Adm ni strative Law Judge



