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Saf eguard Notice 2885431; 5/18/88
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M NE SAFETY AND HEALTH Greenwich Collieries No. 2 M ne
ADM NI STRATI ON ( MsHA) ,
RESPONDENT M ne | D 36A02404

PARTI AL DECI SI ON AND
STAY ORDER

Before: Judge Melick

On May 18, 1988, a notice to provide safeguard was issued by
the Secretary under section 314(b) of the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. O 801 et seq., the "Act," to the
Rochester and Pittsburgh Coal Conmpany (the Conmpany). On June 16,
1988, the Conpany attenpted to contest that safeguard notice.

Thereafter, on July 1, 1988, the Secretary filed a Mdtion to
Di smiss on the grounds that Contestant failed to state a claim
for which relief may be granted under section 105 of the Act.
Under section 105(d) a mine operator may contest an order issued
under section 104, a citation or a penalty assessnent issued
under section 105(a) or section 105(b), or the reasonabl eness of
the I ength of abatenent tinme fixed in a citation. However the
saf eguard notice here challenged is not within any of these
categories. Accordingly the Secretary's Mdtion to Disniss the
Contest Proceeding is granted and the attenpted contest of
Saf eguard No. 2575910 is dism ssed.
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On June 27, 1988, the contestant noved to anend its
pl eadi ngs to al so request a declaratory judgenent hol di ng that
the subject safeguard is invalid. The proposed anendnent is unopposed
and conports with the procedural rules. The issue of whether a
Commi ssi on Administrative Law Judge has the jurisdictiona
authority to grant declaratory relief is however presently before
the Commission in the case of Kaiser Coal Corp. v. Secretary and
UMM, Docket No. WEST 88A131AR. Accordingly further proceedings
in this case concerning the issue of declaratory relief are
her eby stayed pending a decision by the Comm ssion in the Kaiser
case.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261



