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UNI TED STATES DEPARTMENT OF LABOR
SAN FRANCI SCO, CALI FORNI A
July 19, 1988

In the matter of:

M D- CONTI NENT RESOURCES, | NC. CASE NO.  88- M5A-13

RULI NG AND ORDER ON MOTI ON TO DI SM SS

Thi s proceeding arises under the Federal M ne Safety and Health
Act of 1977, 30 U . S.C. 0801 et seq. (the "Act"). By notice dated
Decenber 6, 1976, the Mne Safety and Health Adm nistration ("MsSHA")
applied a Section 314(b) safeguard (30 C. F. R [75.1403-5(g)) to
Petitioner Appellant Md-Continent Resources, Inc. ("MCR'). On
February 3, 1987, MCR filed a Section 101(c) petition for nodification
of the safeguard. MSHA then anended the safeguard on June 11, 1987.
On Decenber 14, 1987, the Deputy Adm nistrator for Coal Mne Safety and
Heal th dismissed MCR s petition for nodification. MR then requested a
hearing pursuant to 30 C.F. R [44.14, and the Deputy Adm nistrator
referred this matter for hearing by this office on January 21, 1988.

On March 2, 1988, MSHA filed a motion to dismss this matter for
failure to state a clai mupon which relief can be granted, contending
that safeguards inposed under Section 314(b) are not subject to petitions
for nodification under Section 101(c). MSHA also contends that MCR s
petition for nodification did not allege either of the statutory grounds
for nodification. MCR filed a reply to the nmotion on March 23, and MSHA
filed a response to MCR s reply on March 31, 1988.

Whet her Section 314(b) Safeguards Are Subject to Section 101(c)
Petitions:

Section 101(a) of the Act (30 U. S.C. $811(a)) provides that "[t]he
Secretary shall by rule . . . develop, promulgate, and revise as nmay be
appropriate, inproved mandatory health or safety standards for the
protection of life and prevention of injuries in coal or other mnes," and
it sets forth various rul emaki ng procedures. The Section 101(a) standards
apply to all mnes. Section 101(ca) (30 U S.C. $811(c)) provides that
"[u] pon petition by the operator or the representative of mners, the
Secretary may nodify the application of any mandatory safety standard to a
coal or other mne . . .," and it sets forth grounds and procedures for
such nmine-specific nodifications. (See also 30 C.F.R Part 44.) Thus,
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it is clear that nmandatory standards pronul gated through rul emaki ng under
Section 101(a) may be nodified either by further rul emaking applicable to
all mnes or through Section 101(c) petitions for nodification by

i ndi vi dual m ne operators.

Section 314, 30 U.S.C. 874, is part of Title Ill of the Act, which
covers "Interim Mandatory Safety Standards for Underground Coal M ne."
(Section 314 was formerly Section 314 of the Federal Coal M ne Health and
Safety Act of 1969, 83 Stat. 742, 787, P.L. 91-173 (1969)). Section 314
sets forth safety requirenments for "hoisting and mantrips". In addition
Subsection (b) provides that "[o]ther safeguards adequate, in the judgenment
of the authorized representative of the Secretary, to mnimze hazards with
respect to transportation of men and materials shall b e provided."

Provi sions for the pronul gati on of such safeguards by MSHA i nspectors
(authori zed representatives of the Secretary) on a "mine-by-mne" basis are
set forth at 30 C F.R [75.1403 et seq. It is clear that Section 314(hb)
saf eguards may be nodified by MSHA i nspectors on their own initiative. |
nmust determ ne whether the safeguards are al so subject to Section 101(c)
petitions for nodification by m ne operators |ike MCR

MSHA's first argument in support of its notion to dismiss is that
anot her procedure by which m ne operators may chal | enge saf eguards al ready
exists. Citing Secretary of Labor (MSHA) v. Southern Chio Coal Co.,

7 FMSHRC 509, 3 MSHC (BNA) 1743 (1985), and Secretary of Labor (MSHA) v.
JimWwalter Resources, Inc., 7 FMSHRC 493, 3 MSHC (BNA) 1739 (1985), MSHA
poi nts out that operators may chall enge the application of safeguards in
proceedi ngs before the Federal Mne Safety and Heal th Revi ew Conm ssion
(the "Comm ssion"), which has jurisdiction over contested viol ations of
st andards and safeguards. MSHA argues that there is therefore no need
also to permt Section 101(c) petitions. Further, permitting challenges
to saf eguards both through proceedi ngs before the Comn ssion and through
Section 101(c) petition proceedings could cause duplicative efforts and
conflicting rulings.

MSHA' s second argunent involves the purpose of Section 314(b) and
regul ati ons thereunder. MSHA notes that Section 314(b) safeguards may
be i nmposed on individual mines and nodified or withdrawn by MSHA i nspectors
wi t hout resort to rul emaki ng procedures such as those set forth in
Section 101(a). Thus, according to MSHA, Congress intended to enable
MSHA i nspectors to respond flexibly and quickly to unsafe conditions at
particular m nes without the necessity of Section 101-type procedures.
MSHA argues that permitting Section 101(c) petitions for nodification of
Section 314(b) safeguards would interfere with that flexibility.

In response to MSHA's first argument, MCR points out that Comm ssion
revi ew of Section 314(b) safeguards is actually only available after a
saf eguard has been violated, and violation of a safeguard subjects an
operator to potential civil and crimnal penalties under Section 110
(30 U.S.C. 1820). (See, e.g., US. Steel Corp., 3 FMSHRC 2540, 2 MSHC
(BNA) 1583 (1981). In other words, Conmi ssion review is not equival ent
to Section 101(c)
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petition procedures. In fact, in Southern Chio Coal Co., and Jim Wlter
Resources, Inc., supra, the Comr ssion actually interpreted a safeguard
for the purpose of determ ning whether certain operators had violated the
saf eguard; the Conmission did not permt the operators to challenge or
request nodification of the safeguard itself.

In response to MSHA' s second argunent, MSHA contends that the
unusual | y broad grant of power to MSHA inspectors to inpose Section 314(b)
saf eguards wi thout the necessity of rul emaking procedures actually neans
that the safeguards shoul d be easier to challenge than Section 101(a)
standards. (See Southern Chio Coal Co., supra, at pp. 511-12). According
to MCR, the broadest the grant of power, the nore checks on the power
shoul d be provided. MCR also argues that by its wording, Section 101(c)
applies to "any mandatory safety standard", and Section 314(b) safeguards
are just as mandatory as standards promnul gated under Section 101(a) because
both are enforced in the same manner under Sections 104 and 110 (30 U. S.C
00814, 820). (30 U.S.CO846; See Southern Chio Coal Co., supra, at
p. 512.)

| find MCR s argunments persuasive. There is no doubt that the
Conmi ssion (and adm nistrative | aw judges under the Conmi ssion) has
jurisdiction over contested violations of safety standards, while the
Secretary (and this office) has jurisdiction over petitions for
nodi fication of those standards. (See Johnson, "The Split-Enforcenent
Model ", 39 Adm L. Rev. 315, 316, 319 n. 13, 341 (Summer 1987)). MSHA
has not shown that there is any basis for naking an exception to the
above jurisdictional scheme for Section 314(b) safeguards, which are a
speci al type of safety standards. The Comm ssion may have jurisdiction
to interpret Section 314(b) safeguards that may have been viol ated, but
unli ke the Secretary, it does not have the power to nodify inappropriate
saf eguards. Accordingly, | find that | have jurisdiction over MCR s
petition for nodification of the Section 314(b) safeguard at issue
(30 C.F. R 075.1403-5(g)), and MSHA's notion to disniss on the basis of
| ack of jurisdiction is therefore denied.

Sufficiency of Pleadings:

As stated above, MSHA has al so noved to dismnmiss on the basis of MCR s
failure to allege either of the statutory grounds for nodification in its
Petition. Pursuant to Section 101(c) and 30 C.F.R $44.4, the grounds for
nodi fication are: 1) there exists an alternative nmethod of achieving the
result of the safety standard or safeguard at issue, or 2) the application
of the standard at issue will result in a dimnution of safety. M own
exam nation of MCR s petition reveals that it alleged facts intended to
support the second ground for nodification at Paragraph 7 and the first
ground at Paragraph 9. Accordingly, MHCA's notion to disniss on the basis
of the insufficiency of MCR s pleadings is denied.
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ORDER

The notion to dismiss is denied.
ROBERT L. BRI SSENDEN
Adm ni strative Law Judge
Dat ed: July 19, 1989

San Francisco, California



