CCASE:

DAKCO CORP. V. SOL (MSHA)
DDATE:

19880920

TTEXT:



~1259
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

DAKCO CORPORATI ON, CONTEST PROCEEDI NGS
CONTESTANT
Docket No. WEVA 87-333-R
V. Citation No. 2894879; 7/31/87
SECRETARY OF LABOR, Docket No. WEVA 87-334-R
M NE SAFETY AND HEALTH Citation No. 2902509; 7/29/87
ADM NI STRATI ON ( MsHA) ,
RESPONDENT Martinka No. 1 M ne

M ne | D 46A03805 HI V
DECI SI ONS

Appear ances: Ross Maruka, Esq., Fairnont, West Virginia, for
t he Contestant;
Mark D. Swartz, Esq., O fice of the Solicitor
U. S. Department of Labor, Phil adel phia,
Pennsyl vani a, for the Respondent.

Bef ore: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern Notices of Contests filed by the
contestant pursuant to section 105(d) of the Federal M ne Safety
and Health Act of 1977, challenging the legality of two section
104(a) citations, with special "significant and substantial" (S &
S) findings, issued at the mne by MSHA i nspectors on July 29 and
31, 1987. The citations were issued because of the alleged
failure by the contestant to provide training for one of its
enpl oyees who was performng work at the mne preparation plant,
and its failure to have available at the m ne training records
for seven enpl oyees who were also perform ng work at the plant.

The contestant stipulated that as of July 31, 1987, the
cited enpl oyee had not received the twenty-four (24) hour new
mner training specified at 30 C.F. R 0 48.25, and that on or
before July 29, 1987, it did not have training certificates or
ot her records required by 30 C.F. R [ 48.29(a), certifying that
seven of its enployees working at the preparation plant



~1260

had compl eted MSHA' s approved training program Contestant's
defense is that the enployees in question were construction

wor kers perform ng construction work, rather than naintenance or
service work, and were therefore excluded fromthe definition of
"m ners" found in section 48.22 for the purposes of MSHA's cited
mandatory training standards. MSHA takes the contrary position,
and asserts that the enployees in question were performng repair
and mai ntenance work for frequent or extended periods of tine,
and were regularly exposed to safety hazards at the preparation
pl ant. Under these circumstances, MSHA asserts that the enpl oyees
were in fact "mners" within the regulatory definition, rather
than "construction workers,” and were therefore required to take
the training mandated by its regul ations.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301, et seq

2. Sections 104(a) and 105(d) of the Act.
3. Commission Rules, 29 C.F.R [ 2700.1, et seq.

4. Mandatory training standards 30 C.F. R 0O 48.25 and
48.29(a).

| ssues

The critical issue in this case is whether or not the
contestant's enpl oyees are "miners" subject to MSHA's training
requi rements as that termis defined by 30 CF.R 0O 48.22(a)(1).
If they are, the additional issues are (1) whether the cited
vi ol ati ons occurred, and whether or not they were "significant
and substantial" (S & S).

Stipul ations

The parties stipulated to the follow ng (Exhibit JAL;, Tr.
13A15) :

1. Dakco Corporation is subject to the jurisdiction of
the Federal Coal Mne Safety and Health Act of 1977,
Public Law 91A173, as amended by Public Law 95A164
(Act).

2. The Administrative Law Judge has jurisdiction over
this proceedi ng pursuant to section 105 of the 1977
Act .
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3. Dakco Corporation enployees were doing work at the preparation
pl ant of the Martinka No. 1 Mne during the period from May
t hrough August 1987.

4. On and before July 29, 1987, Dakco Corporation did
not have training certificates or other records
certifying that seven (7) of its enpl oyees working at
the Martinka No. 1 M ne preparation plant had conpl eted
the MSHA approved training program The seven (7)

enpl oyees had not been trained as of July 29, 1987.

5. Victor WIlson was a Dakco Corporation ironworker
wor king at the preparation plant at the Martinka No. 1
M ne during July 1987.

6. As of July 31, 1987, Victor WIson had not received
the twenty-four (24) hour new mner training which is
specified at 30 C F.R 0O 48. 25.

7. Dakco Corporation was issued section 104(a) Citation
No. 2902509 on July 29, 1987 and section 104(a)
Citation No. 2894879 on July 31, 1987.

8. The parties stipulate to the authenticity and
adm ssibility of the follow ng docunents:

a. A copy of section 104(a) Citation No. 2902509
i ssued by inspector Al ex Volek on July 29, 1987.

b. A copy of section 104(a) Citation No. 2894879
i ssued by inspector Edwin W Fetty on July 31
1987.
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Di scussi on

The contested citations in issue in these proceedings are as
foll ows: (Footnote al)

DOCKET NO. WVEVA 87A333AR

Section 104(a) "S & S" Citation No. 2894879, issued on July
31, 1987, cites an alleged violation of mandatory training
standard 30 C.F.R [0 48.25(a), and the cited condition or
practice is described as foll ows:

Victor Wl son, ironworker, has been assigned work
duties consisting of maintenance and repair work in and
around the preparation plant, not provided with the
required training.

A 104(g)(1) order (no. 2894880) will be issued in
conjunction with this citation. Don Keffer is the
responsi bl e foreman.

DOCKET NO. VEVA 87A334AR

Section 104(a) "S & S" Citation No. 2902509, issued on July
29, 1987, cites an alleged violation of mandatory training
standard 30 C.F. R [0 48.29(a), and the cited condition or
practice is described as follows: "A copy of the records of
training were not available at the nine site for seven of the 28
enpl oyees perform ng mai ntenance and repair work on the
preparation plant."

Respondent's Testimony and Evi dence

Al bert H Kirchartz, testified that he is enployed by the
Sout hern Ohi o Coal Conpany at the Martinka No. 1 Preparation
Pl ant as a plant nechanic on the mdnight shift and al so serves
as a safety comrtteeman for UMM District 31, Local 1949. He
confirmed that he perfornms work in all areas of the plant,
i ncluding the adjacent |oadout, raw coal silos, and dunp, and
that his work includes the changing out of screens, conplete
units, pipework, and the repair and replacenent of chutes. He
expl ai ned the purpose of the preparation plant, and confirmed
that the coal which is processed by the plant comes fromthe
Martinka No. 1 M ne |ocated approxi mately
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250 yards fromthe plant. He also identified and expl ained the
equi pnrent | ocated inside the plant, and confirmed that
approximately 16 enpl oyees normally work inside the plant on each
of three shifts (Tr. 23A30).

M. Kirchartz stated that he worked at the plant from May
t hrough August, 1987, and was present during the July 25 through
August 7, 1987 vacation period. He also stated that enpl oyees of
the Dakco Corporation were in the plant for approximtely 6
weeks, from May until "maybe a nonth after the vacation period."
He believed that these enployees worked in the plant fromthe 3
day Menorial Day period, and intermttently fromthat tinme
t hrough the vacation period fromJuly 25 to August 7, and for
approximately a nonth after vacation. He stated that the
enpl oyees worked the day shift, starting at 7:00 a.m, and he
woul d observe themcomng in and starting to work, including
periods when the plant was in operation (Tr. 30A32).

M. Kirchartz described the work being performed by the
Dakco enpl oyees, and it included the renoval and repl acement of
coal screens, the renoval of handrails and the plant building
siding, the renoval and installation of new coal chutework, and
the renoval and repl acenent of the piping associated with the
screens. He confirned that Southern Ohio enpl oyees had previously
performed some of this same type of work (Tr. 34A36).

M. Kirchartz stated that the preparation plant was in
operation during the vacation period fromJuly 25 through August
7, and that the midnight shift of July 25 "ran filter cake." He
served as the tipple attendant and had to insure that all of the
mat eri al was going through the chutes to the | oading bins to be
haul ed away by trucks. He also worked in the plant control room
the foll owi ng day running the plant. Southern Chio enpl oyees were
al so present in the plant during this time operating or testing
equi pnent, and he observed people renmoving screens fromthe
eighth floor of the plant (Tr. 37A38). He confirmed that al
enpl oyees working in the plant, including Dakco enpl oyees, would
have occasion to go to the plant control roomto | ock out
equi pnrent and tag it out while they were working on it, and
al t hough no coal was being processed through the plant at this
time, he believed that "there was as nany hazards at that tine or
just as many as with the coal being run through it" (Tr. 39).

M. Kirchartz described the types of hazards presented in
the preparation plant during the vacation period when no coal was
bei ng processed, including potential fire hazards fromthe
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use of oxygen and acetyl ene tanks and wel di ng work, running
belts, hoisting hazards, electrical |ock-out hazards, slip and
falls, bl ocked escapeways, noise, coal dust accunul ated on
structural beans and the chutes, and the presence of a 5,000
gal l on caustic soda tank | ocated adjacent to a | oading crane (Tr.
41A49) .

In addition to the aforenentioned hazards, M. Kirchartz
bel i eved that Dakco enpl oyees woul d al so be exposed to hazards
associ ated with methane fromthe coal accumnulated in the chutes
and storage areas, the elevator hoist area used to carry nen and
smal | equi pment, which was not al ways chai ned off, a warning
light on the hoist which was not being used, tie-lines associated
with the renmoval of the plant siding, and the old deteriorated
screen framework and chutes which were being renoved (Tr. 51A55).
M. Kirchartz also confirmed that there were no barriers
separating the work areas of Dakco personnel and Southern OChio
personnel. He also confirmed that the reason Dakco was doing the
work during the 2Aweek period the mine was down was due to the
scope of the work, which entailed the renoval and replacement of
a nunber of screens, and this work could not be perforned during
this time by Southern Chio enployees (Tr. 57).

On cross-exam nation, M. Kirchartz agreed that the previous
wor k performed by Southern Ohio enployees in the plant with
respect to the screens was not of the nagnitude or vol une that
was bei ng done by Dakco during the vacation period. He al so
agreed that Dakco's work was performed on the third, eighth, and
ninth floors of the plant, and it entailed the gutting, renoval,
and repl acement of chutes, and screens, and tying the new ones
into the old workings where necessary, and that any "repairing
and patching" work was a necessary and integral part of the
overall removal and installation work (Tr. 60).

M. Kirchartz confirmed that he was fanmiliar "to a degree"
with the citati ons which were issued to Dakco, and in his
judgment, the work being performed by Dakco was "repairing and
mai nt ai ni ng" work (Tr. 63). He agreed that the new structures
installed by Dakco nmade for a nore efficient systemand increased
the production capacity of the plant (Tr. 64).

M. Kirchartz agreed that the noise |evels to which Dakco
enpl oyees may have been exposed to during the vacation period
when the plant was not processing coal was |ess than the exposure
when it was fully operational. He also agreed that the quantity
of any accumul ated coal dust would be | ess when coal was not
bei ng processed through the plant, but maintai ned that
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met hane woul d still be present even if the coal were wet. He
conceded that he nmade no actual count of the nunber of acetylene
and oxygen tanks being used by Dakco during its work, and
confirmed that all enployees performng work on a piece of plant
equi pment, including Dakco enpl oyees, woul d have access to the
pl ant control roomso that they could | ock-out the equi pnent
while working on it (Tr. 64A68).

M. Kirchartz confirmed that Dakco enpl oyees worked on al
three shifts during the time in question, and that while he
wor ked the midnight shift for the first 2 days of the vacation
period, July 25 and 26, he began working on the day shift on July
27, and was present in the plant nost of the tine that Dakco
peopl e were performng their work. He also confirned that the
wor k he and ot her enpl oyees of Southern Chio were doing in the
pl ant was not the same work being performed by Dakco (Tr. 68A69).

Al ex K. Vol ek, MSHA Coal M ne Inspector, testified as to his
experience and duties, and he confirnmed that since October 1986,
he has been assigned to inspect the work areas of independent
contractors to insure conpliance with the mandatory safety
standards found in Parts 75 and 77, Title 30, Code of Federa
Regul ati ons, and the training requirenents found in Part 48. He
confirmed that he inspected the subject plant beginning on July
28, 1987, after determining that contractors were scheduled to do
work there, and he identified some of the contractors, including
Dakco, which had sub-contracted a job from FairAQuip. At that
time, he met with M. Don Keffer, the president of Dakco, and M.
Keffer confirnmed that his enpl oyees "would be doi ng sone changi ng
out work with screens, pipes and various other work in the
plant.™ In response to his inquiries, M. Keffer specul ated that
28 Dakco enpl oyees would be on the mne property, and that sonme
of his people were trained. However, M. Keffer did not have any
training records available at that tine, and he informed M.

Vol ek that he would make them avail able for review and discussion
the next day, July 29. M. Volek stated that "I didn't see no
addition to the plant being built. I didn't see any new
construction being done" (Tr. 73A79).

M. Vol ek stated that when he inspected the plant on July
28, with M. Keffer, he observed a number of oxygen and acetyl ene
tanks in the el evator approach area which were not secured, and
he issued a citation to Southern Chio. He al so encountered an
enpl oyee | eaving an el evator on which he had also stored his
equi prment, and al though he discussed the matter with the
enpl oyee, he did not issue any citation. He al so observed wel di ng
and burning work being performed on
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differrent floors of the plant, and observed burning slag
generated by the welding work falling to the floors bel ow t hrough
the I arge holes and openings in the floors from where equi pment
had been renmoved. Sone of the floor openings, which he estimted
to be 15 by 12 feet, had ropes or tape strung al ong the back side
as inprovised handrails, and he concluded that they were
insufficient to prevent anyone fromfalling into the floor

openi ngs. He al so encountered an obstructed wal kway and a | eaki ng
acetyl ene tank which had previously been detected and schedul ed
for change out. M. Volek confirned that he issued no citation
for the | eaking tank because it was being taken care of, and he
could not recall issuing any citations for any of the other
conditions which he observed (Tr. 80A85).

M. Vol ek confirnmed that he returned to the mne on July 29
and reviewed M. Keffer's training records which he had brought
with him Upon review of the records, M. Vol ek determ ned that
21 of Dakco's enpl oyees had been trained as reflected by the
records produced by M. Keffer. However, M. Keffer had no
training records for seven additional enployees who were worKking
at the mine. Under the circunstances, M. Volek issued a citation
to M. Keffer for not having the records avail able as required by
section 48.29(a), and he fixed the abatenment tine for the next
morni ng, July 30, 1987 (exhibit RAl). He subsequently issued a
section 104(b) order for non-conpliance on July 30, when the
records were not produced (exhibit RALAA) (Tr. 85A88).

Wth regard to the citations issued for the failure of M.
Keffer to nmake avail able any training records for seven of his
enpl oyees, M. Vol ek confirmed that he characterized the work
bei ng performed by these enpl oyees as "nmmi ntenance and repair
wor k" on the face of the citation and order because he believed
that "the work that they were doing, | felt, was mmi ntenance and
repair work." He also confirned that he applied MSHA's gui delines
as follows at (Tr. 89):

A. As | -- the guidelines | have in relation to

mai nt enance and repair work versus construction work

are such that if the mners are working in the

envi ronment of the contractors -- or the contractors are
working in conjunction with the mners and they are
exposed to mne hazards and there is no building of a
new facility or no expansion of a new facility and they
are in the work environnment of the mners, then they

are required to train.
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M. Vol ek confirmed that the guidelines to which he referred are
those stated on page 34 and 35 of an MSHA Adm nistrative Manua
dealing with Part 48 training and retraining of mners, July 1
1985 (exhibit ALJAL; Tr. 93A94; 109). He also confirmed that
since M. Keffer produced the training records for sone of his
enpl oyees, he nust have been aware of the fact that his enpl oyees
were required to be trained.

M. Vol ek expl ai ned that another prine contractor
Fai r AQui p, had subcontracted the Southern Chio preparation plant
work to Dakco. At that time, FairAQuip had its enployees working
at anot her plant perform ng repair and maintenance work, and the
enpl oyees were not trained. M. Volek required themto be
trained, and they did in fact receive MSHA approved training. M.
Vol ek was sure that he issued a citation to FairAQuip for not
training its enployees, but he was not certain (Tr. 101). M.
Vol ek concluded that at the time FairAQui p subcontracted the work
to Dakco, FairAQuip was aware of MSHA's training requirements,
and its project manager John Pel agreen was present when he
revi ewed Dakco's records (Tr. 97).

M. Vol ek confirmed that he did not discuss with M. Keffer
the reasons for his failure to produce Dakco's training records
on July 30, because M. Keffer did not appear at the m ne that
day. M. Volek was told that M. Keffer was still in his office
in Athens getting the records, but since he did not appear at the
time the citation was due for abatenent, M. Volek issued the
order (Tr. 103). The order was termi nated the next day, July 31
by I nspector Edwin Fetty after M. Keffer produced his records
that same day (Tr. 103A104). Inspector Fetty determned that six
of the seven Dakco enpl oyees for whom training records had been
produced had been trained. M. Fetty also determ ned that one of
the enpl oyees (Victor WIlson), had not been trained, and he
issued a citation to M. Keffer on July 31 for not training M.
Wl son. He also issued an order withdrawing M. WIlson fromthe
mine until he was trained (exhibits RA2, RA2AA; Tr. 102A104).

M. Vol ek stated that contractors are not necessarily
required to have their own MSHA approved training plans for their
enpl oyees. |If they choose not to have their own plan, they may
use the existing plan applicable to the m ne operator who hires
them M. Volek confirnmed that at the time of his inspection he
made no i nquiry of Dakco as to whether it had its own training
plan or relied on Southern Ohio's plan.

On cross-exam nation, M. Volek stated that he could not
recall the type of training received by the 21 Dakco enpl oyees
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for whomtraining records were nade available by M. Keffer. He
agreed that the type of training required of the other seven
enpl oyees woul d have required renoving them from work and
undergoi ng a one-day long training program and he was satisfied
that the 21 enployees did not require further training (Tr.
106A107).

M. Vol ek stated that he would not characterize the work
bei ng performed by Dakco's enpl oyees as "an alteration of
existing facilities;" "rebuilding of an existing facility;" or
the denolition "of an existing facility or a portion of an
existing facility.” He could not state whether the work being
performed by Dakco was "routine mai ntenance” w thout specul ating,
but then said "I could say, yes, it is routine maintenance" (Tr.
108).

Referring to MSHA' s manual gui delines, at pages 34 and 35
(exhibit ALJA1) M. Vol ek disagreed that the distinctions between
"service and mai ntenance and repair," as opposed to
"construction"” was "a fuzzy or gray area,"” and stated that it was
clear to him particularly when he had to consider that the
contractor's enpl oyees are working in the sane environnment and
are exposed to the sanme hazards as miners. He conceded that he
made no nention of any hazard exposure by Dakco enpl oyees when he
i ssued his citation (Tr. 109A111). He al so conceded that on the
days that he was at the mne, it was not producing coal through
the preparation plant, and that follow ng MSHA s gui del i nes, he
woul d not consider the mne as "operational" on those days (Tr.
111). M. Vol ek al so conceded that if one could establish that
the m ne was down at any particular tine and was not operational
an enpl oyee engaged in construction work rather than in repair
and mai ntenance work would fall under the exception found in
MSHA' s trai ning requirenents, and he would not be required to
undergo training. In these circunstances, there would be no
violation, and MSHA's counsel agreed that this would be the case
(Tr. 114).

Referring to the | anguage whi ch appears at page 35 of MSHA's
Manual (exhibit ALJA1l), "Installing or rebuilding of a conveyor
system woul d normal |y be considered construction,” M. Vol ek
agreed that substituting the words "chute system screen systent
for "conveyor system' would al so be considered construction work.
He al so agreed that what Dakco was doing was "tearing out old and
i nstalling new chutework, taking out old and installing new
screenwor k" (Tr. 115A116).

MSHA Coal M ne Inspector/Electrical Specialist Edwin W
Fetty testified as to his experience and duties, including work
in the construction industry. He confirmed that he was
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at the plant, beginning on July 28, 1987, to conduct electrica
spot inspections of the work being perfornmed by contractors, and
was also there on July 29 and 31, 1987. He found no

di stingui shabl e barriers separating or distinguishing the work
areas of Dakco and Sout hern Ohi o enpl oyees, and he observed

ri bbon placed around exposed areas of the plant which had been
cut through with jackhamers to facilitate the installation of
pi pes and chutes, and he al so observed workers renovi ng parts of
screens and chutes. He noticed several hazards associated with
rope or ribbon replacing handrails which had been renoved,
wel di ng cables, torch and air hoses, oxygen and acetyl ene
bottles, and materials lying in the wal kways (Tr. 124A129).

M. Fetty stated that he was instructed to return to the
mne on July 31, to followup on sone pendi ng paper work which
I nspector Vol ek had i ssued, and after review ng Dakco's training
records with MSHA training specialist Aaron Justice, they found
no training record for enployee Victor Wlson. M. Fetty infornmed
M. Keffer that M. WIson would have to be withdrawn and trained
and that he would issue an order and a citation requiring M.
Wl son to be trained and that a record of this training had to be
made available to him M. Keffer immediately renoved M. W/ son,
and M. WIlson confirmed to M. Fetty that he had not been
trained. M. Keffer advised M. Fetty that he needed M. W/ son
on the job, and M. Fetty agreed to nake hinself available |ater
in the day to abate the order and citation upon M. Keffer's
proof that M. WIlson was trained. M. Keffer came by his hone
| ater that day, and after producing the required proof, M. Fetty
termnated his citation and order, and the order previously
i ssued by Inspector Volek (Tr. 129A134).

M. Fetty confirmed that during the course of his previous
i nspection of the plant on July 28, he issued no citations to
Dakco. Any inspection of Dakco's work that day woul d have been in
connection with electrical work. He had no know edge as to how
| ong Dakco may have been at the mne, and he could not recal
speaking with M. WIson about the nature of the work he was
perform ng. When asked about any assunptions that he may have
made with respect to whether Dakco was performnm ng maintenance and
repair work subjecting it to the MSHA s training requirenents,
M. Fetty responded as follows at (Tr. 136A137):

A No, | didn't really assune. It was in my opinion of
being in the construction business and doi ng things.
have ny own distingui shment between what is
construction and what is
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construction repair. | feel if you renove sonmething, a portion
of, and replace it with sonething, you're actually restoring it
back to what would be to originality or productive neans. |If you
was putting all new chutework in, all new pipework, then that
woul d be what | would consider to be construction work.

M. Fetty believed that the screens renoved and repl aced by
Dakco were probably the original screens placed in the plant, and
that due to updating and nmodern technol ogy, Southern Chio felt it
was to their advantage to replace them He had heard from ot hers
that Dakco had been on the property since May, 1987, doing other
jobs, and he knew that they were on the property in 1986 doing
sonme work during the mners' vacation period, but he had no
records confirm ng how | ong Dakco had been on the property. He
confirmed that Dakco abated his citation and order concerning M.
W son by giving him8 hours of refresher training, and M. Fetty
had no know edge as to the kind of training given the other Dakco
enpl oyees (Tr. 139A141).

On cross-exam nation, M. Fetty confirmed that while he did
not observed the work being perforned by Dakco on July 31, 1987,
when he issued his citation, he did observe sone of the work
bei ng performed by Dakco enpl oyees, particularly with regard to
the renoval of chutes and screens by neans of a large crane. M.
Fetty agreed that the new installation by Dakco upgraded and
i mproved the efficiency of the system being replaced (Tr. 144).

Contestant's Testinony and Evi dence

Donal d A. Keffer, President, Dakco Corporation, testified
that his conpany has been in existence since 1984, and that it is
engaged in construction work in the coal mning industry. He
confirmed that his conpany performed work at Southern Chio's
Martinka No. 1 Mne in 1987, and that prior to this tinme he had
performed work at the mne three or four times, including 1986
when work was perfornmed at the breaker building during the
vacation period. M. Keffer stated that during the vacation
peri od of 1987, Dakco renmoved four screens fromthe eighth floor
of the plant, two screens fromthe seventh floor, and three
screens fromthe third floor. Dakco was on the property on June
17 for the vacation job. It had previously been there from vay 20
t hrough 26 renoving and replacing an old belt drive at the
preparation plant, and when it finished that job, it cane back
and started on the vacation job. Enpl oyees were on the job from
June 17 through the vacation
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peri od which began on July 25, and the work week was Wednesday

t hrough Sunday. The work perfornmed before the vacation period

i nvol ved the replacenment of a magnetic separator tank, which was
part of the plant upgrading, and during the vacation period,
screens and chutes were di smantl ed, renoved, and replaced, and
cranes and hoists were used to remove the old screens through an
opening in the side of the plant (Tr. 147A152).

M. Keffer identified two photographs depicting the remva
of screens fromthe side of the plant opening (exhibits CAl and
CA2), and he explained that the work perfornmed by Dakco in the
pl ant included concrete floor work, and the installation of
structural steel on the floors where the screens and chutes were
repl aced, and he confirmed that none of the work perfornmed by
Dakco enpl oyees involved "fixing sonething which was broken so it
could then operate correctly." The work consisting of the
"gutting out or renoving existing chutework and existing pipework
and existing screens and replacing them with new ones. The
i nstallation of new equi prent upgraded and inproved the
efficiency of the preparation plant, and M. Keffer was of the
view that the work performed was construction work, rather than
repair and mai ntenance work. He believed that the plant had been
in place for approximately 12 years (Tr. 153A156).

M. Keffer confirmed that at the time the citations were
i ssued he discussed the matter with the inspectors and took the
position that the training standards did not apply to his
enpl oyees because the work they were perform ng was construction
wor k. However, the inspectors interpreted the work as
"mai nt enance and repair” and so stated on the citations. M.
Keffer also confirmed that Southern Ohio's policy requires that
all mne visitor take 15Am nute hazard training, including the
wearing of hard hats, hard-toed shoes, and hearing protection as
required while in the plant (Tr. 156A158).

M. Keffer stated that the vacation work perforned in 1987
was his first major project at the plant and that 20 to 25
percent of the plant was renmoved and replaced. Prior work
performed in 1986 at the breaker building, which is physically
separated fromthe plant, l|asted 2 weeks, and although MSHA
i nspectors were present during that work, no training citations
were issued. He confirnmed that the enployees working in the
breaker plant had received no MSHA training, and that none of the
i nspectors who were present at that tine questioned any |ack of
training (Tr. 159, 172A173).

M. Keffer believed that the mne nay have operated on
Saturday and Sunday, July 25 and 26, before the citations were
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i ssued, and that while no coal was run through the plant, "filter
cake" was. This was done to collect fine refuse material to clean
up the water system and entailed the operation of sone punps,
filters, and one conveyor belt, and the work was done on the
third floor next to where his enployees were working (Tr. 160).

M. Keffer stated that at the tine |nspector Vol ek appeared
at the plant, nmost of "the junk" had been renpoved fromthe plant.
Al'l of his enployees were experienced workers and were not "hired
off the street” (Tr. 161). He characterized the previ ous work
performed at the breaker plant as construction work involving the
renoval and replacement of deteriorated floors and grating,
sandbl asti ng, painting, and concrete work on seven floors (Tr.
164).

M. Keffer stated that when he discussed the matter with
I nspector Volek all of his enployees working at the plant had
initially received or signed up for the 15Am nute hazard
recognition training conducted by the forenen, and weekly safety
nmeetings were held. In addition, the enpl oyees whose training
records he produced to abate the citation had all received 8Ahour
conpr ehensi ve annual refresher training which was given on July
28, 1987, when M. Fetty, M. Volek, and M. Justice took the
position that he was engaged in repair and mai ntenance work. Six
or seven enpl oyees were pulled off the job and given training
that same night to meet MSHA's requirenments (Tr. 167, 171). Al
of the training given his enployees at this tinme, with the
exception of the 15Am nute hazard recognition, was given in order
to abate the citations and to conmply with MSHA' s requirenents as
conmuni cated to himby he inspectors (Tr. 172).

Wth regard to Inspector Volek's citation, M. Keffer stated
that after issuing the citation on Wdnesday, July 29, 1987, M.
Vol ek advi sed himthat he would nmeet with himon Friday norning.
However, because of a schedul e change, M. Vol ek returned
prematurely on Thursday, July 30, and M. Keffer was not
avai | abl e because he was in OChio retrieving his records (Tr.
172).

M. Keffer believed that the training citations he received
cane about as a result of a dispute and grievance filed by the
| ocal union against his conpany for using non-union |abor for the
Sout hern Ohi o work which he performed (Tr. 173A176). M. Keffer
conceded that prior to July 28, 1987, except for the 15Am nute
hazard recognition training required by Southern Chio's policy,
none of his enployees had
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ever received the type of training required by MSHA s

regul ations, and this included the tinme that work was perforned
at the breaker building (Tr. 173A176). Not until after he
received the citations did he ever subject any of his enployees
to any training on the assunption that they were subject to
MSHA' s regul ati ons, and the training was given after the
citations were issued so that they could be abated.

M. Keffer confirnmed that his consistent position has been
that his enpl oyees were not covered by MSHA's training
regul ati ons because they are construction people. He denied that
any of his work for Southern Ohio has been mai ntenance and repair
wor k, except for those instances where a job bid required
mai nt enance and repair work. He stated that his work with
Sout hern Chi o has al ways been "new' and that "we take out old and
put in new' (Tr. 180A183).

M. Keffer explained that the work in question at the
preparation plant was initially bid by FairAQuip with Southern
Chio as a non-union job, and after FairAQuip over-extended itself
during the vacation period and could not do the job, it
sub-contracted the work to Dakco, with Southern OChio' s approva
(Tr. 184A187). M. Keffer confirmed that previous work done by
Dakco for Southern Ohio consisted of the breaker building job
when the refuse belt drive conveyor was changed out during
Thanksgi vi ng of 1986, and the replacenent of an underfl ow
t hi ckener punp and new piping in the plant. This work was done in
Decenber, 1986, and in both instances Dakco was the prine
contractor. M. Keffer also confirmed that nore work is being
schedul ed for the 1988 vacation period, and that he contested the
citations in order to establish a precedent as to the training
requi renents which he does not agree with (Tr. 188).

On cross-exam nation, M. Keffer identified and expl ai ned
several training certificates for several of his enployees, and
confirmed that the training informati on shown on the forms were
to satisfy the requirements of Southern Chio's hazard training
policy (Tr. 189A195). He confirmed that his enployees took the
| onger 8 hour training course in order to insure that he was in
conpliance with MSHA' s requirenments, even though he does not
agree with them and that his present conpany policy is that al
of his enployees take 8 hours of annual conprehensive training to
avoid future citations (Tr. 198A199).

Frederick J. Hastwell, II1l, testified that he is a senior
coal preparation engineer for the American Electric Power Service
Cor poration, the parent conpany of the Southern Chio
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Coal Conpany, which operates the mne and plant. He confirmed
that he was the project manager for the work being performed by
Dakco in July, 1987, and that he was on the prem ses on a daily
basis, and al so during the vacation period fromJuly 25 through
August 7 (Tr. 203A205).

M. Hastwell confirned that Southern Chio's policy at the
time Dakco was performng the work in the plant required that M.
Keffer and each shift foreman receive hazard training, and they
in turn would train their enpl oyees regardi ng specific
construction hazards, and this policy applied to everyone comni ng
on mne property. M. Hastwell confirnmed that he was fam|liar
with the citations issued to Dakco, and he expl ai ned the
ci rcunst ances under which they were issued. He stated that M.
Keffer became concerned that the inspectors were requiring other
contractors present on the job to show that their enployees had
recei ved MSHA approved training, and he permtted M. Keffer to
use Southern Chio's facilities to insure that his enpl oyees
received the 8 hour refresher training to abate the citations,
even though he (Hastwell) did not agree that MSHA training was
required (Tr. 203A210).

M. Hastwell stated that in all of his dealings with
contractors perform ng work for Southern Chio, the Dakco case is
the first instance that he knows of where MSHA has requested
training records fromcontractors and issued citations for
non-conpliance (Tr. 211, 213). Inspector Vol ek disputed this
contention, and stated that he has issued prior citations under
simlar circunstances, but w thout reviewing his records, he was
uncertain as to whether he has issued citations to contractors
who claimed that they were only perform ng construction work. M.
Vol ek stated further that although npost contractors perfornm ng
work in preparation plants have taken the position that they are
perform ng construction work, rather than nmaintenance and repair
they have al ways accepted the citations and trained their people
wi t hout contesting the matter. Although these contractors may
have a difference of opinion, M. Volek stated that he explai ned
to themthe sane position he has taken in this case that such
wor kers are working in the sane environment as those mners in
t he production and extraction process (Tr. 214A216).

M. Hastwell|l stated that he was present when M. Keffer
reviewed his training records with |Inspector Vol ek on July 29,
and di scovered that everyone but M. WIson had been trained. M.
Hastwel | stated that M. WIlson's failure to receive training was
a mstake, and that the training records for the other seven
enpl oyees were found not to be in order because of
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i nsufficient enployment applications or inproper hazard training
(Tr. 222).

M. Hastwell|l agreed that the work perforned by Dakco was
construction work, and not repair and nmai ntenance work, and that
the replacenent of the existing plant facilities provided a ngjor
i mprovenent in the efficiency of the plant, including increased
capacity and noney savings. The replacenent of the existing
facilities resulted in an increased production capacity of over
200 tons of coal an hour, which resulted in an annual savings of
mllions of dollars. He also agreed that the enpl oyees at the
m ne had never undertaken a project of the magnitude of that
performed by Dakco, and while enpl oyees in the past have
di smantl ed broken units and rebuilt them Dakco took out conplete
units, installed new structural steel, notors, wiring, put in
units in conpletely new fl oor space configurations, and upgraded
the plant. M. Hastwell described the work and equi pnent
installation perforned by Dakco by reference to a series of
slides shown by Dakco's counsel (Tr. 223A233; exhibits CA3AA
t hrough CA3AS).

I nspector Vol ek was called in rebuttal, and he deni ed ever
suggesting that M. Keffer avail hinself of union |abor for the
project in question. He indicated that he did nmention that other
contractors may be in a position to help himw th training, and
did so only because he knew that M. Keffer and M. Hastwell had
a job to do (Tr. 238A239).

M. Hastwell was called in rebuttal, and he confirmed that
t he Dakco project took approximtely 2 nonths to conplete,
starting with prelimnary work on June 17, and extendi ng through
the vacation period for 2 or 3 weeks to approxi mately August 24.
Since the conpletion of that project, Dakco has had no other
i nvol vement at the Martinka Mne or other Southern Chio |ocations
(Tr. 242A244).

MSHA' s Argunent s

In its posthearing brief, MSHA asserts that the Dakco
enpl oyees working at the preparation plant were "nmners" under
the definition found in section 48.22(a)(1), because they fal
within two of the four categories set forth in that provision.
MSHA states that the enpl oyees were working in a surface area of
an underground nmine, nanely a preparation plant, and that they
were regularly exposed to m ne hazards. Secondly, MSHA states
that the enpl oyees were mai ntenance or service workers contracted
by the m ne operator to work at the nmine for frequent or extended
periods, and that they do not fall wthin
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the exclusion for construction workers and shaft and sl ope
wor ker s.

MSHA mai ntai ns that Dakco's enpl oyees were regularly at the
preparation plant from June 17, 1987 through at |east August 17,
1987, and that they also worked at the plant during May 20 to 26,
1987. Wth the exception of the vacation period fromJuly 25,
1987 through August 7, 1987, MSHA states that the preparation
pl ant was in operation when Dakco enpl oyees were present, that
the plant equi pment was in operation during the vacati on when
filter cake was run during the m dnight shift of July 25, 1987,
and that various pieces of equipment were run dry and tested
during the vacation.

MSHA asserts that throughout the tinme that Dakco enpl oyees
were working at the plant, enployees of the operator, Southern
Ohi o Coal Company, were working there as well, and that no
physi cal barriers separated Dakco's enpl oyees from Sout hern
Ohi o' s enpl oyees, and that both sets of enployees were working in
close proximity to each other on at |east some occasions. Under
t hese circunstances, MSHA concludes that Dakco workers were
exposed to any hazards stemm ng fromthe presence of Southern
OChio workers in the sane work environnent, and vice versa. MSHA
further concludes that the hazards descri bed by the wi tnesses
during the hearing are those which one could expect to confront
at any preparation plant environnent, and that nost, if not all
of these hazards coul d have been present even if Dakco workers
had not been carrying out the particular project in question
These are hazards which could result from normal preparation
pl ant operations, including maintenance and repairs that m ght be
carried out by the plant enpl oyees thensel ves.

MSHA poi nts out that the work being perforned by Dakco was
t he subject of a contractual relationship between FairAQip and
Sout hern Ohi o Coal Conpany, and since FairAQuip subcontracted its
work to Dakco, Dakco's enployees thus were "contracted by the
operator" Southern Ohio Coal Conmpany. MSHA nmintains that Dakco's
enpl oyees were working at the mne "for frequent or extended
periods” in that the particular project in question |asted at
|l east 2 nmonths, from June 17, 1987 through at | east August 17,
1987, and that Dakco had al so been at the mine three or four
previous tines, including a project at the breaker buil ding
during the 1986 vacation and a project at the preparation plant
from May 20A21, 1987. MSHA concludes that the particul ar project
in question in these proceedings was for a substantial period of
time and was one of a continuing series of projects carried out
by Dakco at the mne
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Wth regard to the project in question, MSHA maintains that Dakco
wor kers were perform ng maintenance or service work, as opposed
to construction, because they were carrying out activities at an
al ready existing mne facility. MSHA asserts that the purpose of
the Subpart B training regulations is to protect those workers
who cone in contact with the unique conditions and hazards of a
m ne environnment, and that maintenance or service enpl oyees who
work in the vicinity of, and in conjunction with, mne products
and equi pnent nmust receive this training. On the other hand,
enpl oyees who are nerely digging a mne, building a new m ne
structure, or expanding a mne into new facilities need only
construction-oriented training of the sort to be included
eventually in Subpart C when it is pronul gated.

MSHA t akes the position that Dakco's enpl oyees were clearly
wor ki ng at an established functioning mne facility, shared the
wor k environment with Southern Ohio enpl oyees, and had to contend
wi t h wal kways, escapeways, equiprment, and elevators that are laid
out in a configuration unique to mnes as opposed to ot her
facilities. Mreover, Dakco enpl oyees were perform ng tasks done
on ot her occasions by Southern Ohio's personnel, albeit on a
significantly | arger scale.

MSHA mai ntains that certain details of Dakco's
proj ect - whet her they upgraded productive capacity, whether they
installed structural steel, whether they changed the physica
| ayout of chutes, screens, and piping - are not critical to
resolving this case. MSHA asserts that it is irrelevant that
Dakco may call itself a construction contractor, and that the key
di stinction between "nmmi ntenance or service" versus
"construction"” work is based upon whether a new mne facility was
bei ng created or changes were being made within an established
mne facility. MSHA concludes that in this case, the facts
clearly establish that the latter was taking place, and that the
wor k must be defined as "mmi ntenance or service."

MSHA asserts that the eventual purpose of Subpart C of Part
48 of its training regulations, when they are pronul gated, wl|
be to insure that appropriate training is provided to workers
exposed to construction-oriented conditions and hazards as
opposed to these uniquely related to surface mnes and surface
areas of underground mnes. Workers to be covered under Subpart C
are therefore excluded fromthe coverage of Subpart B
"Construction workers" for the purposes of this exclusion should
be defined as those enpl oyees exposed strictly to construction
conditions and hazards as opposed to those also involving m ne
condi tions and hazards.
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MSHA finds it noteworthy that the exclusion found in section
48.22(a)(1) (i) associates construction workers and shaft and
sl ope workers, and it maintains that these are people engaged in
di ggi ng new m nes, not upgradi ng, rearranging, or maintaining
exi sted m nes. MSHA concludes that the definition of construction
workers nust fit within this context since these workers are
buil ding or erecting entirely new facilities or new structures
that are extensions of existing facilities, and are constructing
or installing an external shell of a facility as well as the
equi pnment to be placed inside.

MSHA asserts that Dakco was not building a new preparation
pl ant, was not adding a new building or section onto the
preparation plant, and was not even building a new |l evel onto the
exi sting plant, a project that m ght arguably involve significant
exposure to the mning conditions on other |evels and thus be
consi dered mai ntenance or service work. To the contrary, MSHA
mai ntai ns that Dakco changed screens, chute-work, and piping in
an effort to replace old equi pnent and upgrade productive
capacity at several levels of the already functioning plant, and
that in these circunstances, its enployees did not fall within
the definition of construction workers as contenpl ated by section
48.22(a)(1)(i).

Dakco's Argunents

In its posthearing brief, Dakco asserts that the
sub-contracting work it was performng at the preparation plant
consi sted of renoving 12 year old chutes, screens and piping in
conpletely different configurations, for the purpose of upgrading
and i nproving the efficiency of the preparation plant. Dakco
takes the position that the work being performed by its enpl oyees
was construction work, rather than repair and naintenance work,
and that in the circunstances, its enpl oyees were excluded from
MSHA' s training requirenents. Dakco maintains that as
construction workers, the enployees performng the work in
guestion were not "miners" within the definition of that term
found in section 48.22(a)(1l), and were therefore not subject to
MSHA' s training regul ati ons. Dakco points out that since both of
the contested citations refer to the work being perfornmed as
mai nt enance and repair work, the inspectors obviously relied on
this definitional |anguage as the basis for the citations, rather
than any concern for enpl oyee regul ar exposure to m ne hazards.
In short, Dakco contends that the basis for both citations is the
i nspectors belief that the work being perfornmed was "repair and
mai nt enance, " as opposed to "construction."
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In support of its position, Dakco relies on MSHA's policy
interpretati on and gui delines concerning "construction” work, as
opposed to "mai ntenance and repairs,” as found in an August 26,
1985, MSHA Adnministrative Manual dealing with the training and
retraining requirements found in Part 48, Title 30, Code of
Federal Regul ations (Exhibit ALJALl). In this regard, Dakco makes
reference to one of the guidelines found in paragraph (2) on page
35, of the manual which states that no training is required if
the mne is not operational and workers are perform ng
construction work. Dakco al so nakes reference to the manua
policy interpretation of the term "construction work," which
states that such work "involves the building, rebuilding,
alteration, or denolition of any facility or addition to an
existing facility," and the interpretati on of "maintenance or
repair work" as including "routine upkeep of operabl e equi pnent
or facilities and the fixing of equipnent or facilities."

Dakco asserts that the mne was not operational, and that
the work being performed constituted the replacenent of a 12 year
ol d system which included the rebuilding, alteration and
denolition of the chute system screen system and piping, rather
than routine upkeep, or the replacenent of a single chute,
screen, or pipe. Dakco further maintains that its preparation
pl ant work was not designed to "repair" or "service" or
"mai ntai n" the chute system screen system and piping, so that
they could continue to operate at their optinmmlevels of
performance. Rather, the work was done to upgrade the overal
system and i nprove efficiency, with the result being that the
upgraded system saved Southern Chio millions of dollars.

Dakco suggests that MSHA's enforcenent action in these cases
may have been pronpted by union pressure to force it to use union
wor kers for the work being perfornmed at the preparation plant. In
support of this assertion, Dakco stated that a grievance was
filed by UMM District 31 a few weeks before the i ssuance of the
citation because Dakco is a non-union contractor, and that
I nspector Vol ek was identified by one of its witnesses as the
i ndi vi dual who suggested that experienced nminers fromthe |oca
Union hall could be called to do the necessary work at the plant.
Dakco asserts further that in 1986, when it was performn ng
simlar work on a breaker systemat the mne, MSHA inspectors who
were present raised no questions concerning training or training
records of its enployees, even though they had not received any
MSHA trai ni ng.

Finally, Dakco suggests that any anbiguity found in MSHA's
regul ati ons or admni strative manual should be resol ved
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inits favor, and that on the facts here presented, the citations
shoul d be vacat ed.

Fi ndi ngs and Concl usi ons
Docket No. WEVA 87A334AR

Fact of ViolationACitation No. 2902509, July 29, 1987, 30 C.F.R
O 48.29(a

The facts in this case establish that Inspector Vol ek went
to Southern Chio's mne on July 28, 1987, to inspect certain work
areas where several independent contractors were either
perform ng work or scheduled to performwork. M. Vol ek spoke
wi th Dakco's President, Donald Keffer, who was at the mne, and
M. Keffer advised M. Vol ek that he woul d have approxi mately 28
enpl oyees working at the mne, and that sonme of them had received
training. M. Keffer advised M. Volek that he did not have any
training records available with himat the nmine, but that he
woul d make them available to M. Volek. Upon his return to the
m ne, M. Volek reviewed the training records nade available to
himby M. Keffer. The records reflected that 21 Dakco enpl oyees
had received the required MSHA training, and al though M. Vol ek
could not recall the type of training that they had received, he
was satisfied that they did not require any further training.
Wth regard to the remining seven enpl oyees, M. Vol ek found no
training records confirm ng that they had been trained, and he
i ssued the citation because M. Keffer could not produce any
training records for these enmpl oyees, and he cited a violation of
training standard 30 C.F.R 0O 48.29(a), which provides as
fol |l ows:

O 48.29 Records of training.

(a) Upon a mner's conpletion of each MSHA approved
trai ning program the operator shall record and certify
on MSHA form 5000A23 that the miner has received the
specified training. A copy of the training certificate
shall be given to the miner at the conpletion of the
training. The training certificates for each m ner
shall be available at the mne site for inspection by
MSHA and for exam nation by the mners, the mners'
representative and State inspection agencies. Wen a
m ner | eaves the operator's enploy, the mner shall be
entitled to a copy of his training certificates.
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M. Vol ek confirmed that he issued the citation because he
believed the seven enpl oyees in question were engaged in
mai nt enance and repair work, and were therefore required to be
trained. In making this judgnment, he relied on the nature of the
wor k being performed by Dakco, and MSHA' s policy guidelines found
at pages 34 and 35 of MSHA Administrative Manual 30 C.F. R Part
48 - Training and Retraining of Mners, August 26, 1985 (exhibit
ALJA1). M. Volek rejected M. Keffer's clainms that his enpl oyees
were "construction" workers, rather than "nmaintenance and repair"
wor kers, and he relied on the manual guidelines which he believed
requi red MSHA training for contractor enployees who are worKking
in the sanme work environment as other miners, and who are exposed
to the sanme m ne hazards, and who are not engaged in the
construction or expansion of a new nmne facility such as the
exi sting preparation plant.

MSHA' s training requirements for mners working at surface
m nes and surface areas of underground mnes are found in Subpart
B of Part 48, Title 30, Code of Federal Regul ations. The specific
training requirements are found in sections 48.25 through 48. 28.
The cited standard, section 48.29, is a record keeping
requi rement which requires an operator to record and certify on
an MSHA formthat a m ner has received the specified training,
and to have the training records available at the mne for
i nspection by the inspector. | find nothing in this record
keepi ng requi renent that requires any particul ar types of
trai ning. Those requirenments are found in the aforenenti oned
trai ning standards. Section 48.29 sinply requires certain record
keepi ng upon conpletion of a mner's training. It does not per se
mandat e trai ning.

Not wi t hst andi ng Dakco's assertions that its enpl oyees are
not required to be trained pursuant to MSHA s training
requi renent, the fact is that on July 29, 1987, when M. Vol ek
revi ewed Dakco's training records, M. Keffer produced training
records for the 21 enpl oyees who had received and conpl eted the
requisite training, and insofar as these enpl oyees are concerned,
Dakco was in conpliance with section 48.29, because it produced
records for the enpl oyees who had conpleted the training.

Wth regard to the | ack of any available training records
for the seven enployees cited by Inspector Vol ek, since they had
not conpleted the training which M. Vol ek believed they should
have received, no records were available, and this obviously
expl ains the reason why M. Volek did not find them Had the
enpl oyees conpleted the training, the failure by M. Keffer to
produce the records confirmng this fact would
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have justified the issuance of the citation. However, based on
the facts of this case, and M. Volek's testinony, | am convinced
that he issued the citation because he believed the seven

enpl oyees in question had not received the training which he
beli eved was required. Under these circunstances, | conclude and
find that M. Vol ek should have cited the applicable training
standard requirenent, rather than the record keepi ng standard.
Accordingly, | find no basis for concluding that Dakco was in
violation of section 48.29, for failing to have training records
avail abl e for the seven enployees in question, and the citation
| S VACATED

Docket No. WEVA 87A333AR

Fact of Violation - Citation No. 2894879, July 31, 1987, 30 C.F. R
O 48. 25(a

In this case, Dakco is charged with a violation of mandatory
trai ning standard section 48.25(a), for failure to provide the
required training for one of its enployees perform ng work at
Sout hern Ohio's preparation plant. The enpl oyee was identified in
the citation as Victor Wlson, an ironworker. The facts show t hat
MSHA El ectrical Inspector Edwin Fetty was at the mine during July
28A31, 1987, conducting electrical spot inspections of certain
wor k being perforned at the mine by several contractors. M.
Fetty returned to the mne on July 31, as part of a followup
i nspection, and to abate the section 104(b) order previously
i ssued by | nspector Vol ek because of the asserted failure by M.
Keffer to timely produce the training records for seven of his
enpl oyees. Upon review of these records, M. Fetty found records
confirm ng the fact that six of the enployees had been trained,
but he found no training record for M. WIson, and he issued the
citation because of Dakco's failure to train M. WIlson. M.
Fetty al so issued a sinmultaneous order withdrawing M. W] son
until he could be trained. Dakco withdrew M. W /I son, provided
himwi th training that sane day, and M. Fetty abated his
citation and order. He also abated M. Vol ek's previously issued
wi t hdrawal order.

Section 48.25 requires certain training for new m ners.
I ncl uded anong the requirenents is a provision requiring no |ess
than 8 hours of training for all new niners before they are
assigned to work duties. The 8 hours of training includes an
i ntroduction to the mner's work environnent, hazard recognition
and health and safety aspects of the tasks to which the new m ner
wi |l be assigned.
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Section 48.22(a)(1) provides the following definition of a
"mner" who is required to receive training:

For the purposes of this Subpart B(a)(1l) "M ner" neans,
for purposes of sections 48.23 through 48.30 of this
Subpart B, any person working in a surface mne or
surface areas of an underground m ne and who i s engaged
in the extraction and production process, or who is
regul arly exposed to nmine hazards, or who is a

mai nt enance or service worker enployed by the operator
or a maintenance or service worker contracted by the
operator to work at the mine for frequent or extended
periods. This definition shall include the operator if
the operator works at the mine on a continuing, even if
irregular, basis. * * * * This definition does not

i ncl ude:

* * * * * * * * * *

(1) Construction workers and shaft and sl ope workers
under Subpart C of this Part 48: * * * (enphasis
added) .

MSHA' s pol i cy guidelines concerning the training
requi renents of Subpart B, Part 48, Title 30, Code of Federa
Regul ati ons, are found at pages 34 through 36 of MSHA
Adm ni strative Manual 30 C.F.R Part 48 - Training and Retraining
of Mners (exhibit ALJA1). The guidelines for persons performng
construction, maintenance, or repair work are found at page 35,
and they state as foll ows:

Construction work includes the building, rebuilding,
alteration, or demplition of any facility, or addition
to an existing facility. Installing or rebuilding of a
conveyor systemwould normally be consi dered
construction. Mintenance or repair work includes
routi ne upkeep of operable equipnent or facilities, and
the fixing of equipnent or facilities. Replacement of a
conveyor belt would normally be consi dered maintenance
or repair.

The training required for persons performng
construction, or maintenance or repair work often
depends upon: (1) whether or not a mne is operational
(2) whether the work is perforned on a regul ar basis;
and (3) whether the
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exposure to mning hazards is frequent. Cenerally, a m
operational if it is producing material or if a regular
mai nt enance shift is ongoing; it is not operational if
produci ng material due to miners' vacations, strikes, o
shut down periods. Wrk perfornmed on a frequent basis is
performed for nore than five consecutive working days.
exposure to mne hazards is exposure that follows a rec
pattern on a recurring basis.

The foll owi ng guidelines should be used to apply the above
factors:

(1) If workers are perform ng shaft and sl ope
construction work, whether or not the mne is
operational - No training is required.

(2) If the mine is not operational and workers are
perform ng construction work - No training is required.

(3) If the workers are perform ng nmaintenance or repair
work on an infrequent or irregular basis, and they are
i ndependent contractors or their enpl oyees, Hazard
training under 48.31 is required. However, if such

wor kers are enpl oyees the operator - Conprehensive
trai ni ng under Subpart B is required.

(4) If workers are perform ng mai ntenance or repair
work on a frequent or regular basis, whether or not the
m ne is operational - Conprehensive training under
Subpart B is required.

Dakco's president, Donald Keffer, confirnmed that all of his
wor kers were experienced, and he conceded that prior to July 28,
1987, none of his enpl oyees had ever received the type of
training required by MSHA s regul ati ons. However, they did
recei ve 15Am nute hazard recognition training as required by
Sout hern Ohio's policy. M. Keffer's position is that none of his
enpl oyees are covered by MSHA's training requirenments because
they are engaged in construction work, rather than maintenance
and repair work. He confirnmed that he advised the MSHA i nspectors
of his position, but they believed his enpl oyees were engaged in
mai nt enance and repair work and were required

ne is

it is not
r ot her
wor k
Regul ar
ogni zabl e
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to be trained pursuant to MSHA's requirements. M. Keffer
confirmed that he agreed to renpve the affected enpl oyees from
the job so that they could receive 8 hour training in order to
abate the citations, and that he now requires all of his

enpl oyees to take 8 hours of annual conprehensive training
pursuant to MSHA's requirements in order to avoid future
citations, notwi thstanding his position that his enpl oyees are
not covered by MSHA's training regulations.

In this case, Dakco is charged with the failure to provide
at least 8 hours of new miner training for M. WIlson. A "new
mner" is defined by section 48.22(a)(2)(c) as "a mner who is
not an experienced mner." An "experienced mner" is defined by
subsection (b) as a person who received training within the
precedi ng 12 nonths from an appropriate State agency; a person
who has had at |east 12 nonths' experience working in a surface
m ne or surface area of an underground mine within the past 3
years; or a person who has received new mner training as
prescribed by section 48.24, within the preceding 12 nonths.

Al t hough M. Keffer testified that all of his enployees were
experienced workers, no testinony or evidence was forthconm ng
from Dakco or MSHA as to M. W/ son's background, experience, or
prior training, and Dakco has conceded that he had not received
the training required by the cited section 48.25. However, in
order to establish a violation in this case, MSHA has the burden
of establishing that M. WIlson was a "mner" within the
definition of that termunder section 48.22(a)(1), and that Dakco
was required to provide himtraining.

The definition in section 48.22(a)(1) of a "mner" subject
to MSHA's training requirenents found in sections 48.23 through
48. 30, includes four categories of individuals perform ng work at
the preparation plant in question, and they are as foll ows:

-- any person who is engaged in the extraction and
producti on process.

-- any person who is regularly exposed to m ne hazards.

-- any person who is a maintenance or service worker
enpl oyed by the operator

-- any person who is a nmi ntenance or service worker
contracted by the operator to work at the mne for
frequent or extended peri ods.
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Al'so included in the definition of a "mner" subject to the
training requirements of sections 48.23 through 48.30, are
operators working at the mne on a continuing, even if irregular
basis. The term "operator” as defined by subsection (e) of
section 48.22, includes an independent contractor perform ng
services or construction at the mne. Included in the section
48.22(a)(2) definition of "mner" for purposes of hazard training
pursuant to section 48.31, is an "occasional, short-term
mai nt enance or service worker contracted by the operator.”

Excl uded fromthe definition of mner for purposes of
section 48.23 through 48.30 training are construction and shaft
or slope workers under MSHA's Subpart C, Part 48 construction
saf ety and health standards. These standards have not as yet been
promul gated by MSHA. The general OSHA construction industry
heal th and safety standards were published in the Federa
Regi ster on February 9, 1979, 44 FR 8577, and they are found in
Part 1926, Title 29, Code of Federal Regulations. | take officia
noti ce of a Septenmber 4, 1979, MSHA Menorandum circul ated to
"interested persons” by its Ofice of Standards, Regul ati ons, and
Variances inviting coments to MSHA's draft safety and health
standards for construction work on the surface of nmine property.
Section 1926.21 of the draft proposed regul ations requires
enpl oyer conpliance with the training standards to be promnul gated
by MSHA as Subpart C, Title 48, Code of Federal Regul ations, and
it notes that "these regulations are currently under devel opnment
by MSHA. The term "enpl oyer" as defined by draft section
1926. 32(k), includes an independent contractor perform ng
services or construction at a mne, and the term "construction
wor k" is defined by subsection (g) of section 1926.32(k), as "the
bui l ding, rebuilding, alteration, or demplition of any facility
or addition to an existing facility at a surface nmne or surface
area of an underground mine, including painting, decoration or
restoration, associated with such work, but excluding shaft and
sl ope work."

In support of the citation in question, MSHA takes the
position that the Dakco enpl oyees working at the preparation
pl ant were "m ners" under section 48.22(a)(1) because they fal
within two of four categories set forth therein; nanely, (1) they
were regularly exposed to m ne hazards, and (2) they were
mai nt enance or service workers contracted by the operator to work
at the mne for frequent or extended periods. Furthernore, MSHA
contends that these enployees do not fall within the exclusion
for construction workers and shaft and slope workers. Taking into
account MSHA's position in this case, in order to establish a
violation with respect to M. Wlson, it
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has the burden of establishing that M. WIson was either

regul arly exposed to mine hazards or was a mmi ntenance or service
wor ker contracted by the operator to performwork at the m ne for
frequent or extended periods of tinme.

Regul ar Exposure to M ne Hazards

The parties have stipulated that Dakco enpl oyees were
perform ng work at the mine preparation plant from May through
August 1987. M. Kirchartz testified that Dakco enpl oyees were
working at the preparation plant during the 3Aday menorial day
period, which would have been the week-end of May 30A31, 1987,
and intermttently fromthat time through the vacation period
fromJuly 25 to August 7, and for approximately a nonth
thereafter (Tr. 30A32). Inspectors Volek and Fetty did not
docunent the actual tine franes during which Dakco was present at
the plant during 1987, and the citation issued by M. Fetty does
not state precisely when M. W I son was performng work at the
pl ant. Al though the parties stipulated that M. WIson was
working at the plant "during July 1987," the only direct evidence
establishing his actual presence at the plant is the citation
i ssued by M. Fetty which reflects that M. WIson was
i mredi ately withdrawn fromthe nmne that day and allowed to
return after he was trained.

M. Keffer testified that Dakco probably had three or four
jobs at the mine prior to 1987, and that during May 20 through
26, 1987, work was performed at the plant renoving an old belt
drive and replacing it with a new one. After this work was
conpl eted, Dakco returned on June 17, 1987, to do sone
preparation work for the "vacation work," and this work included
the replacenent of a magnetic separator in the plant. Dakco
continued its work at the plant dismantling, renoving, and
repl aci ng screens and chutes, from June 17 through the vacation
peri od which began on July 25, on a Wednesday through Sunday work
schedule (Tr. 149A150). No testinony was elicited from M. Keffer
as to precisely when M. WIson performed work at the plant, or
what he was doing, and M. WIson was not called to testify in
this case. In response to pretrial interrogatories, Dakco lists
the name of Victor WIson as an ironworker who perforned work at
the plant "during the period including July 29, and 31, 1987."

Al t hough Dakco's responses to the interrogatories reflect
that it had performed work at the mine during Septenber A
Decenber 1985, June A July, and December, 1986, and January and
May, 1987, there is no evidence or testinony that M. WIson had
ever performed any work during these time periods. In short, the
only probative evidence of record
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reflects that M. W/l son perforned some work at the plant
sometine during July 29 and 31, 1987.

The testinmony by the inspectors who issued the citations in
question establishes that they issued them because they believed
that Dakco's enpl oyees were perform ng maintenance and repair
wor k, rather than construction work. Although |Inspector Vol ek
confirmed that he foll owed the manual guidelines, and generally
al luded to contractor enployees exposure to the same hazards to
whi ch other miners are exposed, his belief that Dakco enpl oyees
were covered by MSHA's training requirements was based on his
view that no new facility was being constructed or expanded. His
citation makes no nmention of any Dakco enpl oyees being exposed to
any hazards, and although he testified as to several hazards
whi ch he believed were present, he issued no citations or
vi ol ati ons to Dakco.

Wth regard to I nspector Fetty's citation concerning M.
Wl son, the citation makes no mention of any hazards associ at ed
with any work being perforned by M. WIson. Although M. Fetty
al luded to several hazards which he believed were generally
associated with the work being performed by Dakco at the plant
whil e he was there during July 28A31, 1987, he issued no hazard
citations to Dakco, and admtted that when he issued his citation
on July 31, 1987, he did not observe the work being performed by
Dakco. As a matter of fact, M. Fetty could not recall speaking
with M. WIson about the nature of the work he was perforni ng
and M. Fetty had no knowl edge as to how | ong Dakco may have been
at the mine perform ng work, and he had no factual basis for
determ ni ng whet her or not Dakco may have been present for
frequent or extended periods of time (Tr. 138, 141). Having
closely exam ned M. Fetty's testinony, it seens clear to ne that
he issued the citation because he believed the nature of Dakco's
wor k involved restoration nmai ntenance and repair work, rather
t han new wor k.

The definition of "m ner" found in section 48.22(a)(1)
i ncludes one who is regularly exposed to mne hazards. MSHA s
general policy guideline found at page 34 of its manual adds the
term"frequent” so that the definition reads "regular" or
"frequent" exposure to mne hazards. The guideline then defines
"regul ar exposure" as "a recogni zable pattern of exposure on a
recurring basis," and the term "frequent exposure" as "exposure
to hazards for nore than five consecutive days." Under the
general discussion concerning persons performng construction
mai nt enance, or repair work, found at page 35 of the manual, the
gui del i nes define work performed on a "frequent basis" as work
performed for nore than five consecutive working
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days, and "regul ar exposure to mne hazards" as exposure "that
foll ows a recogni zabl e pattern on a recurring basis.”

The contested citation in this case is confined to M.
W son, and no other Dakco enpl oyee, and I am constrai ned to
limt my findings and conclusions only to M. WIson and no one
el se. After careful review and exam nation of all of the evidence
adduced in this case, | conclude and find that MSHA has failed to
establish that M. WIson was regularly exposed to any nine
hazards within the meaning of that termas found in section
48.22(a), or in MSHA's policy guidelines. The evidence of record
in this case does not establish that M. WIson was exposed to
any hazards, and any suggestions in this regard by MSHA are
si nply unsupportable, and they ARE REJECTED. Further, although
M. Kirchartz alluded to several hazards which he believed were
general ly associated with the preparation plant work environnment,
there is absolutely no credi ble evidence establishing that M.
Wl son was exposed to any of these asserted hazards. In short,
MSHA has failed to establish any nexus between M. WIlson's work
and any existing hazards which woul d have exposed himto any
potential injury.

Mai nt enance or Service Wrker |ssue

MSHA' s assertion that construction work can only take pl ace
when a mne or associated facility such as a preparation plant
are initially built and becone operational, and that any
subsequent work nmay only be considered nmaintenance or repair is
not well taken. MSHA's policy guidelines clearly state that the
rebuilding, alteration, or demolition of any facility is
construction work. Maintenance or repair work is construed by the
policy as the routine upkeep or fixing of equipnment and
facilities. (Exhibit ALJA1, pg. 35). The guidelines do not
di stinguish "new' or "old" facilities.

On the facts and evidence presented in this case, it seens
clear to ne that the work perforned by Dakco was construction
work entailing an extensive denolition, rebuilding, renovation,
and installation of a rather extensive coal chute and screen
systemin the preparation plant. The work included the renoval
and replacenent of plant siding to facilitate the renoval and
repl acenent of conplete units, extensive steel and concrete floor
work to acconmodate the new system new floor configurations, and
the renoval and replacenment of piping, electrical wiring, and the
like. The reconfigured chute and screen systemresulted in a
marked increase in the plant's productive capacity, with
substantial savings to the m ne operator. G ven the scope of the
project, | conclude and find
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that the work performed by Dakco was not "routine upkeep and
fixing."

MSHA' s further assertion that the exclusion of construction
workers fromthe definition of "mner"” found in section 48.22(a),
for purposes of mandatory training sections 48.23 through 48. 30,
is limted only to workers engaged in shaft and sl ope
construction work is |ikewi se not well taken. MSHA's current
trai ning regulations found in Subpart B, of Part 48, which are
applicable to surface areas of underground m nes, contain no
mention or definition of the term"construction work." The only
Subpart B reference to "construction” is found in the definition
of "operator"” in section 48.22(e), which includes "any
i ndependent contractor identified as an operator performng
services or construction at such mne." On the other hand, MSHA's
Subpart A training regulations, which apply to underground n nes,
excl ude shaft and sl ope workers, workers engaged in construction
activities ancillary to shaft and sl ope sinking, and workers
engaged in the construction of major additions to an existing
m ne which requires the mne to cease operations (section
48.2(i)). Subparts A and B both rely on MSHA's unpronul gat ed
Subpart C regul ations as the basis for excluding construction
wor kers and shaft and sl ope workers.

MSHA' s draft unpromnul gated construction regul ati ons, Part
1926, Title 29, Code of Federal Regul ations, at section
1926. 32(g), defines the phrase "construction work" as foll ows:

[ T] he building, rebuilding, alteration, or denolition
of any facility at a surface mne or surface area of an
under ground ni ne, including painting, decoration or
restoration associated with such work, but excluding
shaft and sl ope sinking. (Enphasis added).

As noted above, MSHA's unpromul gated draft definition of
"construction work" specifically excludes shaft and sl ope
si nki ng, and the exclusionary | anguage found in section 48.22(i),
on its face distinguishes construction workers from shaft and
sl ope workers. Under the circunstances, | have difficulty
conprehendi ng MSHA' s argunent that only shaft and sl ope workers
qualify for an exenption from MSHA' s Subpart B conprehensive
training requirenents. | also have difficulty in accepting the
reliance by the parties on regulations such as Subpart C, which
have yet to be promrul gated by MSHA

MSHA' s pol i cy guidelines concerning the training
requi rements found in its Subpart B regul ati ons appear to be
based on
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a mx of the definition of a "mner"” for training purposes
pursuant to Subpart A, as well as Subpart B, and to this extent |
find the guidelines to be rather confusing and contradictory. For
exanpl e, guidelines No. 1, No. 2, and No. 4, which appear at page
35 of the policy manual, are prem sed in part on the fact that a
m ne may be operational or not. Guideline No. 1 totally exenpts
shaft and sl ope construction workers fromall training

requi renents, regardless of whether or not the mne is
operational. Guideline No. 2 totally exenmpts workers "perform ng
construction work," without Iimtation as to whether or not it is
sl ope and shaft work, as long as the nmine is not operational

Gui deline No. 4 requires conprehensive training if workers are
perform ng mai ntenance and repair work on a frequent or regul ar
basis, regardl ess of whether or not the nmine is operational

I find nothing in MSHA's Subpart B surface area training
regul ati ons that even suggests that the operational node of the
mne at any given time is the determning factor as to whether
training is required. On the other hand, the definition of a
covered "mner" found in Subpart A, section 48.2, for underground
m nes, includes |anguage that excludes workers engaged "in the
construction of major additions to an existing mne which
requires the mine to cease operations.” If this |anguage found in
section 48.2 is the basis for MSHA's policy distinctions between
an operational and non-operational mne for purposes of the
training requirenents found in Subpart B, it would seemthat MSHA
has published a surface area training policy based on regul atory
provi sions applicable to underground nines.

Anot her area of confusion is found in guideline No. 3. That
gui del i ne states that nmai ntenance or repair workers of
i ndependent contractors who work on an infrequent or irregular
basis are only required to have hazard training under training
section 48.31. However, the guideline goes on to state that if
such workers are enpl oyees of the operator, conprehensive
training is required. Since the term"operator," by definition
i ncl udes an i ndependent contractor perform ng services or
construction at a mne, one could argue that contractor enpl oyees
wor ki ng on an infrequent or irregular basis are also required to
have conprehensive training.

In the case at hand, MSHA takes the position that M. WI son
cones within the section 48.22(a)(1) definition of "mner" for
pur poses of section 48.23 through 48.30 training because he was a
mai nt enance or repair worker contracted by the operator to
performwork at the mne for frequent or extended periods of
time. Since | have concluded that Dakco was engaged in
construction work, rather than maintenance or
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repair work, it follows that M. WIlson's work status was that of
a construction worker, rather than a nai ntenance or repair

wor ker .

MSHA' s policy guideline No. 2 states that workers performng
construction work at a mine which is not operational are not
required to be trained. MSHA's policy states that an
"operational” mne is one which is producing material, or one in
whi ch there is an ongoi ng regul ar mai ntenance shift. A mne which
is not producing nmaterial because of miners' vacations is not
considered to be operational. In the instant case, MSHA has
conceded that the m ne was not producing coal and was not
operational during the vacation period fromJuly 25 through
August 7, 1987, and M. Kirchartz confirnmed that no coal was
bei ng processed during this vacation period (Tr. 39). |nspector
Vol ek conceded that when he was at the mine, no coal was being
produced, and he did not consider the mne to be operational (Tr.
111). He further conceded that if an enpl oyee were engaged in
construction work when the mne was not operational, he would not
require training (Tr. 114). MSHA' s counsel also agreed with M.
Vol ek' s posi tion.

MSHA' s policy guideline No. 3 requires only hazard training
under section 48.31, for independent contractor workers
perform ng mai ntenance or repair work on an infrequent or
irregular basis. If such workers are enpl oyees of the operator
conprehensive training is required. Guideline No. 4 requires
conprehensive training for workers perform ng maintenance or
repair work on a frequent or regular basis regardl ess of whether
the mne is operational or not. MSHA's policy states that "work
performed on a frequent basis" is work performed for nore than 5
consecutive working days.

Insofar as M. WIlson is concerned, |Inspector Fetty had no
knowl edge as to the nature of his work, nor did he know how | ong
Dakco had been at the mne perform ng work. Further, he did not
docunent the period of tine that M. WIson may have been present
at the mine, and the citation which he issued does not state when
M. WIlson perfornmed any work at the mine. As noted earlier
al though the parties stipulated that M. WIson was working at
the plant "during July 1987," the only evidence establishing the
nunber of days he was perform ng work is the citation issued by
M. Fetty on July 31, 1987, which reflects that M. WIson was
wi t hdrawn on that day, and i mediately returned to work after he
was trained that sane day. Dakco's pretrial responses to
interrogatories reflect that M. WIson performed work at the
pl ant "during the period
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including July 29 and 31, 1987." Under all of these

ci rcumst ances, and based on the avail abl e evidence, | can only
conclude that the record establishes that M. W]Ison at best
performed work at the mine on 2 days when the mne was not
operational. | find no evidentiary support for any concl usion
that M. WIson was a worker perform ng work for nore than 5
consecutive days.

In view of the foregoing, and on the basis of ny findings
and conclusions that M. WIson was an i ndependent contractor
construction worker, who was not regularly exposed to any mne
hazards, rather than a maintenance or repair worker regularly
exposed to any m ne hazards, or a nmmi ntenance or repair worker
working at the mne for frequent or extended periods, or a worker
wor ki ng at the m ne which was operational, | conclude and find
that MSHA has failed to establish by a preponderance of any
credi ble testinmny or evidence that M. WIson was a "m ner"
within the definition of section 48.22(a)(1), or that he required
t he conprehensive training mandated by the cited section
48.25(a). Under the circunstances, | conclude and find that MSHA
has failed to establish a violation, and the citation IS VACATED

ORDER

In view of the forgoing findings and conclusions, IT IS
ORDERED THAT:

1. Dakco's Contests ARE GRANTED.
2. The contested section 104(a) Citation Nos. 2894879
and 2902509, ARE VACATED
Ceorge A. Koutras

Adm ni strative Law Judge

U
Foot note starts here: -

~Foot not e_one
al. Although the parties have characterized the contested

violations as "orders," and they have been described as such in
the files, they are in fact "citations."



