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BOBBY R. LUTTRELL, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 87-214-D
V.
BARB CD 87-36
JERICOL M NING I NC. ,

RESPONDENT No. 1 Creech M ne
DECI SI ON
Appear ances: Sidney B. Dougl ass, Esq., Harlan, KY, for
Conpl ai nant ;
WIlliamD. Kirkland, Esq., and Christopher M Hill, Esq.

McBrayer, McG nnis, Leslie and Kirkland, Frankfort, KY
for Respondent.

Bef ore: Judge Maurer

STATEMENT OF THE CASE

Conpl ai nant contends that he was discharged fromhis job as
a roof bolter on April 27, 1987, for conplaining of safety
conditions, activities which are protected under the Federal M ne
Safety and Health Act of 1977, (hereinafter the Act). He filed a
di scrimnation conmplaint on May 14, 1987, with the M ne Safety
and Health Admi nistration (MSHA). On July 15, 1987, MSHA notified
himof its finding that a violation of section 105(c) of the Act
had not occurred.

M. Luttrell thereafter filed a pro se conplaint with this
Commi ssion on July 29, 1987, nami ng Jericol Mning, |nc.
(Jericol) as respondent. The conplaint was not served upon
Jericol until Septenmber 1, 1987, but Jericol had been notified by
t he Commi ssion on August 4, 1987 that an inconplete conplaint had
been filed. The conpl ai nant thereafter conpleted his filing and
on Cctober 2, 1987, Jericol filed its answer. Respondent contends
that Luttrell was discharged for insubordinati on and engaging in
t hreat eni ng behavi or agai nst his superiors and not because of any
protected activity.

Pursuant to notice, an evidentiary hearing was held in
Lexi ngton, Kentucky on May 25, 1988. Both parties elicited oral
testi mony and submitted docunmentary evidence into the record.
Additionally, the post-hearing deposition of M. Harold Brewer,
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whi ch was taken on June 17, 1988, has been offered and received
into the record of trial

By nmotion, conplainant also seeks to file his own
post - heari ng deposition wherein he alleges that on May 26, 1988,
the day after the hearing, he and one of the nen who had
testified on his behalf, were terminated fromtheir enpl oynent
with CGeneral Testing of Harlan, Kentucky, a construction firm
because of this case against Jericol Mning, Inc. The conpl ai nant
asserts that his deposition testinmony is relevant to show bias
and malice against himon the part of Jericol. Respondent objects
to the admission of this deposition into the record on severa
grounds, including relevancy. The rel evancy objection is wel
taken. | am concerned in this proceeding with an April of 1987
di scharge which is allegedly unlawful. \Wat nmay have occurred in
May of 1988 between the conpl ai nant and sone other third party
with or without the conplicity of the respondent is too renmpte to
have any bearing on the case before ne. Accordingly,
conplainant's nmotion to file the deposition of the conplai nant or
in the alternative to reopen the hearing is denied.

Both parties have filed post-hearing briefs which | have
considered along with the entire record and considering the
contentions of the parties, nake this decision.

| SSUES

1. Whether conpl ai nant has established that he was engaged
in activity protected by the Act.

2. |If he was, whether the conplai nant has suffered adverse
action as a result of that protected activity.

3. If he did, to what relief is he entitled by |aw
STI PULATI ONS

The conpl ai nant and respondent stipulated to the follow ng
by Joint Exhibit No. 1:

1. The conplainant's [ ast day of work was April 21, 1987.
2. Prior to his discharge, the conpl ai nant was enpl oyed by
the respondent as a "mner" within the neaning of 30 USC O

802(g) .

3. The respondent is an "operator” within the meaning of 30
USC O 802(d).
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4. The conpl ai nant was first enpl oyed by the respondent on
January 15, 1979.

5. The conpl ai nant resigned on March 26, 1982.

6. The conpl ai nant was reenpl oyed on Cctober 8, 1983.
7. The conpl ai nant resigned again on April 6, 1984.
8. The conpl ai nant was rehired on July 11, 1984.

9. The conplainant quit his job with the operator on
Septenber 9, 1985 and filed a MSHA conpl ai nt.

10. The conpl ai nant wi thdrew the above MSHA conpl ai nt on
Sept enber 30, 1985, and was allowed to cone back to work.

11. On April 21, 1987, MIlard Perry held the position of
section foreman with respondent and was the conplainant's
supervi sor.

12. Robert MConnell, Wayne Sizenore, Larry Blanton, M ke
Smith, Don Pittrman and Doug Brewer were w tnesses to the
confrontation on April 21, 1987 between conpl ai nant and M1l ard
Perry.

13. The Kentucky Division of Unenploynment |nsurance has
deternmined that the conpl ai nant was not entitled to coll ect
unenpl oyment conpensati on because he was di scharged for
i nsubordi nati on.

14. The M ne Safety and Health Adm nistration has determ ned
that the respondent has not violated O 105(c) of the Federal M ne
Safety and Health Act of 1977 with regard to the conplainant's
di schar ge.

DI SCUSSI ON

M. Luttrell first went to work for Jericol in January of
1979, while the conmpany was in the mdst of a strike with the
United M ne Workers. He endured hardships during his first seven
to nine nonths of enploynment due to the strike. The m ners were
escorted back and forth to work by the State Police in arnored
busses and there were shootings. One man was killed on the sane
bus with Luttrell and two others were wounded, but Luttrel
continued to cross the picket line and go to work

M. Luttrell has been a roof bolter for nost of his career
with Jericol and over the years has nade safety-rel ated
conplaints to the conpany on numerous occasi ons.
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For instance, in 1982 or 1983, when he worked at the Wallins
M ne, he had conpl ai ned of the roof bolts he was furnished being
too short to hold the top. He also conplained that the "boss" and
the continuous m ner operator were using LSD, Valium "speed" and
ot her drugs while on the job and were consequently making cuts
forty and fifty feet deep. He also testified that the m ne
foremen were giving the mners all sorts of drugs such as THC,
animal tranquilizers, Valium "speed" and Percodan right on the
job. Allegedly as a result of these conplaints, they noved himto
the Creech No. 2 Mne. On cross-exani nation, however, he
testified that he, too, snoked marijuana underground while
operating the roof bolter.

In 1985, he filed a prior discrimnation conplaint with
MSHA, but it was dropped after the conpany gave himhis job back
and noved himto the Creech No. 1 M ne.

In 1986, at the annual retraining nmeeting for the Jerico
enpl oyees at Keokee, Virginia, Luttrell spoke out and conpl ai ned
about safety conditionsAAAt he roof bolters being under too nuch
pressure and having to work too many hours. This was in front of
all the conmpany enpl oyees, including M. Baker, the
Vi ce- presi dent of Operations.

In June of 1987, Luttrell testified on behalf of M. Roger
Hal |, who had also filed a discrimination case agai nst Jeri col
but he (Luttrell) had already been fired for two nonths at this
poi nt. Therefore, absent proof of sone connection between giving
this testinmony on behalf of Hall and his own discharge, | cannot
find that this was protected activity relevant to his April 1987
di scharge. Baker's testinmony is that he had no know edge that
Luttrell would testify in the Roger Hall case at the tine he
fired M. Luttrell. In fact, Luttrell hinself testified that he
told Baker that he would not testify two weeks before he was
termnated. In any event, it defies commobn sense that Baker woul d
fire Luttrell before the Hall case went to trial, if his purpose
was to prevent Luttrell fromtestifying for Hall

There was al so sone testinmony concerning the issue of
whet her or not Luttrell had called the federal mne inspectors in
to inspect the mne. However, Luttrell naintains he did not and
there is nothing in the record otherw se to suggest that he did,
or that M. Baker thought he did.

M. Luttrell had also on occasion nmade safety conplaints to
MIllard "Red" Perry, his section foreman and supervisor.
Specifically, he had conpl ai ned about his "pinner" cable being
"bl ocked in". That nmeans it was wired straight in fromthe power
cable, around the circuit breaker, so that the
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breaker wouldn't trip in the event of a short in the circuit, and
shut the equi pnent off.

The nost significant safety conpl aint Bobby Luttrell seens
to have nade was that he had to work under deep cuts. Severa
wi tnesses for the conplaint testified to this effect and I find
it to be a credible claim

On the last day M. Luttrell actually worked for Jericol
April 21, 1987, the circuit breaker tripped on the roof bolter
shutting the machine down, until the maintenance foreman, Doug
Brewer, "blocked it in". This is a practice M. Luttrell believes
to be very dangerous. He had conpl ained of this practice in the
past, but there was no testinony that he made any nmention of it
on this day.

In any case, foreman Perry was of the opinion that Luttrel
was bolting slower than usual that day and he al so believed that
Luttrell was attenpting to get the bolting machine stuck in |oose
coal, ostensibly so he could take a break frombolting. M.
Luttrell, on the other hand, states that he could not have bolted
any faster that day because the top was bad and he denies that he
was trying to get the bolter stuck, although he admits it did get
stuck and he was done bolting for the rest of the shift.

After what turned out to be his final shift, Luttrell and
his partner on the "pinner," Mke Smith, were called into the
m ne superintendent's office. Their foreman, MIlard Perry, was
waiting there for them along with Wayne Sizenore, and he
confronted them both about their work. Smith testified that Perry
said they were both too slow and that they could bolt better. He
(Smth) acknow edged that they could have probably bolted nore
top, but | note that this whole issue of productivity is largely
irrelevant to this case. Whether or not M. Luttrell is a slow
bolter or a fast bolter is relatively insignificant conpared to
his violent reaction to this criticismcomng fromhis
supervi sor.

Wth the four men gathered in the superintendent's office,
Perry asked Luttrell and Smith if they had a probl em working for
him Smith replied in the negative. Luttrell responded by asking
if Perry had a problemwith them to which Perry replied that he
did have a problemw th that day's bolting. According to Perry's
testimony, which is corroborated in the main by Smith's and
Si zenore's, it was at this point that Luttrell started cussing
him calling himnames and invited himout to his truck to take
care of himthere. Perry testified that he understood that
Luttrell nmeant to kill him He quoted Luttrell as saying to him
"Come out to my truck; I've got something to take care of you
with."
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Robert MConnel |, another Jericol foreman happened to be in the
same building, but in a different roomwhile all this was going
on. He testified that he heard a [ ot of scream ng through the
door and then the door was flung open, M. Luttrell cane out and
then turned and called foreman Perry a "notherfucker,” and that
he woul d neet him at Slope Hollow and take care of himthere; and
he said that he had something in his truck to take care of him
with., Luttrell didin fact wait for Perry at Slope Hollow, but
Perry didn't stop.

Foreman McConnell had al so had an earlier episode with M.
Luttrell. On January 15, 1987, MConnell was acting section
foreman on the section Bobby Luttrell was running a bolting
machi ne on. When the bolter broke down, he told Luttrell to go
and shovel around the coal feeder and tail piece. Instead of
performng this task, Luttrell began operating one of the shuttle
cars until MConnell saw him At that time he told himhe didn't
want him operating the car and to go back to the dunp and shove
the | oose coal al ongside the batwi ngs on the feeder. When he went

back a short tinme later to check on Luttrell, he wasn't there. He
found him back at the bolting machi ne watching the repairmn work
on the drill. MConnell again told himto go to the dunp and

finish shoveling the | oose coal. According to Respondent's
Exhibit No. 5, which is a Jericol Mning, Inc., Incident Report
and the testinmony of McConnell at the hearing, Luttrell said
words to the effect that he was tired of the foreman "fucking"
with him called hima "notherfucker" and threatened to take a
pi ece of drill steel and "knock his goddammed head off". He
purportedly added that if that wasn't enough, he had a gun in his
truck to take care of the situation. MConnell fired himon the
spot. He later rescinded this action after Luttrell had cal med
down, but warned himthat if it happened again, he would be

di schar ged.

M. Baker, the Vice-president of Operations at Jericol, was
advi sed the next day of the incident with MIlard Perry in
Si zenore's office. At that time, he reviewed Luttrell's personne
file which included the report of the McConnell incident of
January 15. Based on the fact that Luttrell had in the very
recent past threatened and verbally abused two foremen who were
hi s i mmedi ate supervi sors, Baker felt he had no alternative but
to discharge himfor the safety of the other enployees at the
m ne. He ordered that be done the next tinme Luttrell reported to
wor k, which was the foll ow ng Monday.

The conpl ai nant mai ntains that he was di scharged for
activity protected by the Mne Act. Mirre specifically, he
testified that he believed he was term nated because he had
conpl ai ned about safety conditions over the years and that he had
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been provoked into cursing Perry on April 21, 1987, so the
conmpany woul d have an excuse to fire him

I believe and find credible that on occasion over the years
he had nmade safety-related conplaints to his imredi ate supervisor
concerning matters which he believed to be unsafe mning
practices. This is obviously protected activity. However, in
order to nmake a prima facie case, nore is required. In order to
establish a prima facie case of discrimination under section
105(c) of the Mne Act, a conplaining mner bears the burden of
production and proof to establish (1) that he engaged in
protected activity and (2) that the adverse action conpl ai ned of
was notivated in any part by that activity. Secretary of Labor ex
rel. Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2768 (Cctober
1980), rev'd on other grounds sub nom Consolidation Coal Conpany
v. Marshall, 663 F.2d 1211 (3d Cir.1981); Secretary on behal f of
Robi nette v. United Castle Coal Conpany, 3 FMSHRC 803 (Apri
1981); Secretary on behal f of Jenkins v. HeclaADay M nes
Corporation, 6 FMSHRC 1842 (August 1984); Secretary on behal f of
Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510A2511 ( Novenber
1981), rev'd on other grounds sub nom Donovan v. Phel ps Dodge
Corp., 709 F.2d 86 (D.C. Cir.1983).

Of particular inportance in this case is the second part of
the conpl ai nant's burden of proof. He nust namke an initia
showi ng that his discharge was nmotivated at |least in sonme part by
his protected activity. If he fails to establish a causa
connection between his protected activity, i.e., the safety
conpl ai nts he made and the adverse action taken against him he
has failed to prove an essential elenent of his case and his
Conmplaint is subject to dism ssal

It seens clear to me fromthe record in this case that M.
Luttrell was discharged fromhis job solely for aggravated
i nsubordi nati on on not just one, but two separate occasions,
approximately three nonths apart.

Conpl ai nant has nost definitely not shown by a preponderance
of the reliable and probative evidence that his discharge was
nmotivated in any part by protected activity. He has therefore
failed to neet his burden of proof in this regard.

The respondent, however, has shown by an overwhel m ng
preponderance of the evidence that M. Luttrell was discharged
solely for threatening and verbally assaulting his foreman on two
di fferent occasions in January and April of 1987, as nore fully
set-out earlier in this decision. Furthernore, there was no
showi ng that M. Baker, who was the individual responsible for
Luttrell's discharge, was even aware of Luttrells' prior safety
conplaints to his various forenen over the years. To the
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contrary, it is unrebutted in this record that Baker was not
aware of any safety conplaints made by Luttrell to anybody.

An additional point is noteworthy in that regard. M.
Luttrell clains to have nmade safety conplaints to his forenen
over the entire span of his years with Jericol. As established in
the stipulations, supra, between 1979 and 1987, M. Luttrell |eft
voluntarily and was subsequently re-hired by the conmpany on
several occasions. |f conpany nmanagenent was aware of Luttrells'
safety conpl aints and was bothered by themto any degree, they
could have sinmply not re-hired himon any one of those occasions.

I must concur with the respondent that repeated threats and
ver bal abuse by an enpl oyee directed towards his supervi sor need
not be tolerated by any conpany, and is certainly not protected
activity under 0O 105(c) of the M ne Act.

ORDER

In view of the foregoing findings and concl usions, and after
careful consideration of all of the credible evidence and
testi nony adduced in this case, | conclude and find that the
conpl ai nant has failed to establish a violation of section 105(c)
of the Act. Accordingly, the Conplaint IS DISM SSED, and the
conplainant's clains for relief ARE DEN ED.

Roy J. Maurer
Admi ni strative Law Judge



