CCASE:
EMERY M NI NG AND UTAH POWER & LI GHT,
V. SOL (MSHA)

DDATE:

19880830

TTEXT:



~1337
FEDERAL M NE SAFETY & HEALTH REVI EW COWM SSI ON
DENVER, COLORADO
August 30, 1988

EMERY M NI NG CORPORATI ON CONTEST PROCEEDI NGS
AND/ OR UTAH POVER & LI GHT
COMPANY, Docket No. WEST 87-130-R
Cont est ant s Citation No. 2844485; 3/24/87
V. Docket No. WEST 87-131-R

Order No. 2844486; 3/24/87
SECRETARY OF LABOR,

M NE SAFETY AND HEALTH Docket No. WEST 87-132-R

ADM NI STRATI ON ( MSHA) , Order No. 2844488; 3/24/87
Respondent

Docket No. WEST 87-133-R
and Order No. 2844489; 3/24/87

UNI TED M NE WORKERS OF Docket No. WEST 87-134-R

AMERI CA, (UMM , Citation No. 2844490; 3/24/87
I nt ervenor

Docket No. WEST 87-135-R
Citation No. 2844491; 3/24/87

Docket No. WEST 87-136-R
Citation No. 2844492; 3/24/87

Docket No. WEST 87-137-R
Citation No. 2844493; 3/24/87

Docket No. WEST 87-144-R
Order No. 2844795; 3/24/87

Docket No. WEST 87-145-R
Order No. 2844796; 3/24/87

Docket No. WEST 87-146-R
Order No. 2844798, 3/24/87

Docket No. WEST 87-147-R
Order No. 2844800; 3/24/87

Docket No. WEST 87-150-R
Order No. 2844805; 3/24/87

Docket No. WEST 87-152-R
Order No. 2844807, 3/24/87

Docket No. WEST 87-153-R
Order No. 2844808; 3/24/87
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Docket No. WEST 87-155-R
Citation No. 2844811; 3/24/87

Docket No. WEST 87-156-R
Order No. 2844813; 3/24/87

Docket No. WEST 87-157-R
Order No. 2844815; 3/24/87

Docket No. WEST 87-158-R
Citation No. 2844816; 3/24/87

Docket No. WEST 87-159-R
Citation No. 2844817; 3/24/87

Docket No. WEST 87-160-R
Order No. 2844822; 3/24/87

Docket No. WEST 87-161-R
Order No. 2844823, 3/24/87

Docket No. WEST 87-163-R
Citation No. 2844826; 3/24/87

Docket No. WEST 87-243-R
Citation No. 2844828; 8/13/87

Docket No. WEST 87-244-R
Citation No. 2844830, 8/13/87

Docket No. WEST 87-245-R
Citation No. 2844831; 8/13/87

Docket No. WEST 87-246-R
Citation No. 2844832; 8/13/87

Docket No. WEST 87-247-R
Citation No. 2844833, 8/13/87

Docket No. WEST 87-248-R
Citation No. 2844835; 8/13/87

Docket No. WEST 87-249-R
Citation No. 2844837; 8/13/87

W berg M ne
M ne |.D. No. 42-00080
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SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , Docket No. WEST 87-208
Petiti oner A.C. No. 42-00080-03578
V. Docket No. WEST 87-209

A.C. No. 42-00080-03579
EMERY M NI NG CORPORATI ON, and
| TS SUCCESSOR- | N- | NTEREST Docket No. WEST 88-25
UTAH PONER & LI GHT COMPANY, A.C. No. 42-00080-03584
M NI NG DI V.,
Respondent W berg M ne

and

UNI TED M NE WORKERS OF
AMVERI CA (UMM ,
I nt ervenor

ORDER

The issues presented here involve the Secretary of Labor's renewed
motion for summary deci sion and a notion by Ut ah Power and Light Conpany,
M ning Division (UP&L) to vacate 30 nodified citations and orders. 1/

Ut ah Power and Light opposes the Secretary's renewed notion for
sumary deci sion 2/ and further noves to dismiss the citations and
orders as nodified or, in the alternative, nmoves for a sunmary deci sion
if the nodifications are ruled invalid.

1/ In the alternative, UP&L considers its pleading to be a notion for
summary decision if the citations and orders are invalid as nodified.

2/ A simlar notion filed by the Secretary on June 25, 1987 was deni ed
by the Judge on August 5, 1987.
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Prior to discussing the pending issues it is necessary to detai
certain relevant procedural history:

On March 4, 1988 the Judge severed 11 cases fromthe genera
consolidation of the cases. After severance these cases were
re-consolidated. The cases were docketed as WEST 87-138-R, WEST 87-139-R
WEST 87-140-R, WEST 87-141-R, WEST 87-142-R, WEST 87-143-R, WEST 87-148-R
VEST 87-149-R, WEST 87-151-R, WEST 87-154-R and WEST 87-162-R.  The dua
comon denoni nator in these cases was that Emery M ning Corporation (Enery)
had paid the proposed penalties in full and a dism ssal had been entered as
to Enmery (Order, August 5 1987). Further, a renewed notion for a summary
deci sion by UP&L was pending in the cases.

On March 9, 1988 UP&L's notion was granted. Since there were no
remai ni ng i ssues the cases were returned to the Comm ssion. These cases
are reported at 10 FMSHRC 339.

The ruling in the cases holds that UP&L had not been cited as an
operator and an enforcenment action could not be sustained against it.
Specifically, in part, the Judge stated that "UP&L was not cited as an
operator but as a successor-in-interest,” 10 FMSHRC at 349. The deci sion
further holds that the successorship doctrine did not apply under the
ci rcunst ances of the case.

The Secretary did not appeal the Judge's order of dism ssal but on
April 27, 1988 she restated her prior position and indicated she woul d
nmodi fy the remaining citations and orders to cite UP&L as an
owner - oper at or.

The nature of the nodification of the citations and orders are as
stated below in her renewed notion for summary decision. The nodifications
were made on April 25, 1988 and filed with the Conmmi ssion on May 4, 1988.

On May 17, 1988 the Secretary filed her renewed notion for summary
decision. The notion, inits entirety, provides as follows:

The Secretary of Labor hereby renews her
previously filed nmotion for summary deci sion
on the issues of U ah Power and Light's (UP&L)
liability as an operator. This nmotion is renewed
because of additional information obtained in
di scovery after the Judge's March 9, 1988, Order
of Dism ssal, and because the remaining unpaid
citations and orders were nodified in response
to the Judge's Order.

As nodified, those citations describe the operators as:
Ut ah Power & Light Conpany, owner-operator as

wel |l as the successor-in-interest to Enery M ning
Corporation; and Enery M ning Corporation
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The additional information, which was received in discovery on
March 14, 1988, consists of a portion of the Coal M ning Agreement
bet ween UP&L and the American Coal Conpany, which, in 1979, becane
t he Coal M ning Agreenment (Agreenent) between UP&L and Enmery. 1/ (See
Appendi x A hereto). Under the Agreenent, UP&L agreed to provide a mning
plan for its WIlberg and Deer Creek Mnes and to "furnish all capita
equi pnent, [and to "pay for materials and supplies" in exchange for
American Coal Conpany's, and |later Enmery's agreenment to "performall of
the work and services necessary for the production of coal mned by deep
m ni ng or underground nethods" fromthe WIberg and Deer Creek M nes (See
Appendi x A, p.1). Although the Secretary has not yet received the entire
Agreenent from UP&L or Enery, the portion that has been produced indicates
that UP&L agreed to pay the "Total Cost of Production"” at the Wl berg M ne
Under the Agreenent, the "Total Cost of Production"” nmeans "all costs
incurred by Anerican [and |ater Emery] for the purpose of mining, washing,
bl endi ng, processing, storing and | oadi ng coal produced from Deer Creek and
W berg Mnes and in operating and mai ntaining said Deer Creek and W/ berg
M nes under the terns of this Contract." (See Appendix A, p. 2).

These costs included sal ari es and wages, etc., as well as the:

"(v) costs of conplying with federal, state or

| ocal laws, rules, regulations, including mning

| aws and regul ati ons and court orders, judgnents
and settlements including related attorneys fees
relating to proceedings arising out of Anerican's
[Emery's] performance under this Contract, but
excepting all costs incurred by Anerican [ Enmery]
with respect to any proceedi ng agai nst U ah [ UP&L];"
(emphasi s supplied) (See Appendix A, p. 3).

The Secretary's footnote reads as follows:

1/ A copy of the entire Coal M ning Agreenment between UP&L and Emery was
requested in discovery by the Secretary on January 28, 1988. To date,

the entire Agreenent has not been received. It is extrenely possible that
the Agreenent, in its entirety, will show an even cl oser nexus between
UP&L's and Emery's operations at the Wl berg M ne
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There remai ns no genuine issue of material fact in dispute concerning
UP&L's status as an owner-operator at the tine of the December 19, 1984,
Wl berg Mne Fire or as a successor-in-interest operator when Enery M ning
Corporation (Enmery) departed fromthe WIberg Mne operation on April 16,
1986 (Order, page 4). The Secretary supports the renewed notion with the
foll owi ng undi sputed facts:

Undi sput ed Facts.

1. UP&L has been owner of the coal mineral rights for the Wl berg
M ne since 1976 (pages 2, 4, Judge's March 4, 1988, Order of Dismssal,
hereinafter "Order"). UP&L contracted with the American Coal Conpany
in 1972 to operate UP&L's Deseret, Beehive and Little Dove mnes as a
contract operator and in 1976 to operate the Deer Creek and W I berg m nes.
Begi nning in June 1979, and ending on April 16, 1986 UP&L contracted with
Emery M ning Corporation (Enmery) to operate UP&L's mines as a contract
operator (Order, page 2).

2. UP&L submitted its mining application for the Wlberg Mne to
the Bureau of M nes. Subsequently, UP&L submitted mining plans for the
Wl berg mine to the Bureau of Mnes. These extensive mning plans were
prepared and submitted wi thout Enmery involvenment. (Order, page 4).

3. During the entire tine that Emery was under contract with UP&L
to operate the Wlberg Mne, UP&L had a resident engi neer present at the
mne on a daily basis to make sure that the mning plans referred to
above, were followed (Order, page 4).

4. UP&L purchased and owned all of the major mning equi pnent used
at the Wl berg Mne during the entire June 1979 to April 16, 1986 contract
period with Enery (Order, page 4). The Agreenent between Utah Power and
Li ght and Enery stated that UP&L woul d:

"provide a mning plan and will furnish all
capital equipnment, [and] pay for materials
and supplies . " (see Appendix A p.1).
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5. In UP&&L's contractual m ning Agreenent with American Coal Conpany,
and subsequently with Emery, UP&L agreed to pay the "Total Cost of
Production"” as described under Article VII of the Agreement (see Agreenent,
Appendi x A). One of the costs described in Paragraph 7.01 (iii) of the
Agreenment relates to: taxes, assessnents and fines except for wllful
vi ol ati ons and ot her charges i nposed on Enery by federal, state, or |oca
governments. (This section was amended February 24, 1984, to "taxes,
assessnments and simlar charges ....").

In addition, Paragraph 7.01(v) provided that UP&L woul d rei mburse
Emery for the

"costs of conplying with federal, state or
| ocal laws, rules, regulations, including
mning laws and regulations . . . (enphasis
supplied). See Appendix A Para. 7.01(v)).

The fact that UP&L reinbursed Enery is supported by Emery's Answer
to Interrogatory 3a of the Secretary's First Set of Interrogatories and
Request for Production of Docunents:

I nterrogatory 3a

(a) Explain any indemity agreenent between Emery and
UP&L concerning liability for violations and penalties
under the M ne Act and other state and federal |aws.

Subnmit a copy of any witten agreenent to this effect.

3a. Response: UP&L and Anerican Coal Conpany (the predecessor
of Enery) entered into a Coal M ning Agreement dated Novenber 24,
1976. The Coal M ning Agreenent originally provided that fines
(except for willful violations) were a reinbursable cost from
UP&L to Enery.

6. UP&L and Enery nmutually agreed on production goals for the
W berg Mne during the June 1979-April 16, 1986, period (Order, page 4).
The amended M ning Contract Agreenent between the conpanies refers to
nonthly fees paid to Enmery for coal tonnage delivered to UP&L each nonth
with different fees for different tonnage quotas. (See pages 1 and 2 of
the "Second Amendnent to Coal M ning Agreenent Between Enmery M ning
Corporation" (included in Appendix A hereto) where reference is made to
the del etion of Paragraph 6.03 of the Agreenent).
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7. Under the Mne Act and its inplenmenting regulations, nne
operators are required to submt a nunmber of mne plans to MSHA for
approval. UP&L reviewed Enery's mne plans before they were subnmitted to
MSHA when these plans concerned the mning systemin use at the W]l berg
M ne (Order, page 4) 2/.

8. As stated by UP&L (page 3, Statement of Facts to its Mdtion for
Summary Judgment), UP&L retained nost of Emery's work force when it took
over conplete operations of the Wlberg Mne in April 1986. Although this
transfer did not include all of Enery's officers and directors, UP&L
retai ned Enery m ning supervisors and managenent personnel including David
D. Lauriski, Safety Director, and John Boylen, M ne Manager, at the W] berg
M ne (See Exhibits C, D, and E To Secretary's Response to Contestant's
Motion for Summary Decision). (See also Order, p.4).

A list of UP&L enpl oyees after April 16, 1986, and a list of Enery
W | berg enpl oyees before April 16, 1986, were submitted by UP&L and Enery
in response to Interrogatory 3(b) and 3(c) of the Secretary's First Set of
Interrogatories and Request for Production of Docunents. Conparison of
these lists indicates that nost of Emery's work force at W /I berg was
retai ned by UP&L, including several forenen, i.e., M. Clifford N. Leavitt,
General Maintenance Foreman; Richard A. Cox, M ne Foreman; Lee Lenon,
Mai nt enance Superintendent; Harry Earl Snow, General M ne Foreman; Scott
Ti mot hy, Section Foreman; and ot hers.

9. After the Decenber 19, 1984, Wl berg fire, UP&L personne
directly participated in MSHA's investigation of the fire origin area of
the M ne.

The Secretary's footnote reads as follows:

2/ This makes busi ness sense, for as stated above in Paragraph 5, UP&L
rei mbursed Enery for total production costs, including costs incurred in
conplying with federal mining | aws and regul ati ons.
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David D. Lauriski, presently UP&L's Safety Director (formerly Enery's
Safety Director), hel ped plan and direct UP&L enployees in this crucia
aspect of MSHA's investigation. M. Lauriski and/or other UP&L personne
were present or nearby at all tines during the underground investigation
(Order, page 4).

10. At their request, UP&L representatives were present in January
1985, at the initial sworn statenent proceedings held by MSHA during MSHA' s
i nvestigation of the Wlberg fire. (See Appendix B hereto, Secretary of
Labor's Menorandum in Opposition to Mdtion for Prelimnary Injunction, in
pertinent part, pages 1, 3 and 4). \When the Society of Professiona
Journal i sts sought access to the proceedings, a Tenporary Restraining
Order was issued on January 24, 1985, stopping the taking of the sworn
st at enment s.

On February 8, 1985, the U.S. District Court for the District of Uah
i ssued a prelimnary injunction permtting the taking of statements with
MSHA, the State Commi ssion, and the United M ne Workers of America (UMM)
present. Enery, but not UP&L, then filed a conplaint asking perm ssion to
participate. On February 14, 1985, the prelimnary injunction was nodified
to permit Enery to participate (MSHA Wl berg Mne Fire Report at page 26).
By its own choice, UP&L never filed a conplaint requesting participation
Verbatimtranscripts of the sworn statenents taken at the proceedi ngs were
available to the public, including UP&L (Appendix B, page 4).

11. On March 24, 1987, when the mine fire investigation orders and
citations were issued by MSHA, UP&L owned, operated and fully controlled
the Wlberg Mne. (This is indicated by the Legal ldentity Reports filed
by Emery and UP&L with MSHA as required by law. See Exhibits D and E to
the Secretary's Response to Contestant's Motion for Summary Deci sion).

At the tine the citations and orders were issued, UP&L, and not Emery, had
responsi bility for abatenent of the violations and for conpliance with
mandatory federal mne safety and health standards at the Wlberg Mne. In
addition, UP&L, and not Enmery, had the responsibility to post the citations
and orders pursuant to Section 109(a), 30 U.S.C. $ 819(a), of the Mne Act.
Further, as indicated on the face of the citations and orders issued on
March 24 and August 13, 1988, both UP&L and Emery were served copies of the
citations/orders.
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On July 6, 1988 UP&L responded to the Secretary's renewed notion and
on July 12, 1988 UP&L noved to vacate the 30 nodified citations and orders
dated April 25, 1988.

Extensive briefs were filed by the Secretary and UP&L
Di scussi on

The pivotal issue presented by UP&L's notion is whether the Secretary
can nodify the 30 citations and orders herein to charge UP&L with direct
liability for the alleged violations.

By way of background: the Wlberg Mne fire started Decenber 19,
1984. On March 24, 1987 the Secretary issued citations and orders chargi ng
Emery, as the operator, with 34 (later increased to 41) violations of the
Act. The citations and orders further charged UP&L with derivative
liability for Enery's alleged violations as Enery's all eged
successor-in-interest.

In his order of March 9, 1988 in 11 of the pending cases the Judge
rul ed that UP&L had not been cited and could not be held as an operator
further, he ruled that UP&L could not be held liable as a
successor-in-interest, 10 FMSHRC 339.

On April 25, 1988 the Secretary sought to nodify 3/ the citations
and orders so as to charge UP&L with direct liability for the all eged
violations as an operator. |In sum this new attenpt to inpose direct
liability comes in the 40th month after the fire and in the 13th nonth
after the citations and orders were originally issued agai nst Enery.

On the factual scenario presented here | conclude that the purported
nodi fi cations cannot stand. |In particular, the nodifications are untinely,
were not issued "forthwith" nor with "reasonabl e pronptness,” and the
nodi fication conflicts with the procedural requirenents of the Act;
further, they are prejudicial to UP&L

In review of the untineliness issue: on April 25, 1988 the Secretary
no | onger had the authority to nmodify the 30 citations and orders since
each had already been term nated by MSHA. Section 104(h) of the Act gives
the Secretary the power to nodify citations and orders but this power is
not unlimted. The Act provides that

3/ The nodifications do not change any factual assertions relating to the
i ndi vidual citations and orders.
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a citation or order shall remain in effect until nodified or vacated by
the Secretary. Section 104(h). But once a citation or order is no |onger
in effect because it was termnated it cannot be nodified. O d Ben Coa
Co., Docket No. VINC 76-56 (June 15, 1976) (ALJ Sweeney). Appea

di sm ssed, |IBMA 76-104 (Cctober 19, 1981). 4/

In Od Ben, a $ 104(c)(2) order [the predecessor to the current
$ 104(d)(2) order) had been issued under the 1969 Coal Act, alleging a
violation of 30 CF.R $ 75.400. After the operator had abated the
violation and after MSHA had term nated the order and 11 days after
the operator had filed its application for review chall enging the order
MSHA purported to nodify the order to correct certain errors with respect
to its recitation of the necessary underlying elements of the $ 104(c)
unwarrantabl e failure chain. MSHA clainmed that the nodification was
aut hori zed by the predecessor to $ 104(h), $ 104(g) of the 1969 Coal Act,
whi ch provided that "[a] notice [of violation -- the predecessor of a
citation] or order . . . may be nodified or ternmi nated by an authorized
representative of the Secretary."”

The Adm nistrative Law Judge held that the order could not be nodified
by MSHA after it had already been term nated, noting that [no]thing remains
to be nodified in an order after such order has been term nated." Unlike
"vacation," the Judge explained, term nation does not indicate "an
expungenent ab initio," but rather "a cessation of continuing liability":

[T] he essential function of a termination is

to give notice to the operator of a cessation

of liability. An operator is entitled to rely

upon the finality of an order upon its termi nation
and in a section 105(a) review proceeding is entitled
to challenge that order as it is witten as of the
timer of its termnation

* k k%

[A] rule of reason nust prevail in deterni ning
the time-franme within which [ MSHA] may be pernitted
to modify an order of withdrawal. | conclude that

subsequent to the point of abatement and term nation
an operator is entitled to

4/ Cited case appended to UP&L's notion filed July 12, 1988.
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an assurance that the citation which it seeks
to chall enge under the Act is a fixed target.
This is particularly true, as here, where an
application for review -- the predecessor of
the notice of contest] had already been filed
[chal | engi ng, as here, the very el enment MSHA woul d
seek to change by its nodification]. |Id. at 10.

Finally, the Judge concl uded:

In sum an operator seeking review of an
order of withdrawal is entitled to rely upon the
formand content of that order as of the filing
of its application for review, where such order
has al ready been abated and term nated by [ MSHA].
Such term nation by [ MSHA] | eaves no operative
part of its order extant, and consequently there
is nothing left of it to nodify. Should bona fide
clerical errors exist in the order, then it remins
for [MSHA] to argue in a review proceedi ng that
said errors are harm ess, or that they do not
otherwi se effect |sic] the validity of the subject
order. But where, as here, the errors are of such a
basic nature . . ., then vacation of the order is the
only appropriate sanction in a section 105(a) review
proceeding. Id. at 11

Simlarly, in Peabody Coal Co., Docket No. DENV 77-57-P (October 21,
1977) (ALJ Sweitzer) a nodification was not pernitted where "over two years
[ had] el apsed since the alleged violation [had] occurred and the attenpted
nmodi fication [was] being requested after the [civil penalty] petition had
been filed and after the Respondent had noved to dismiss the violation

Slip op. at 3.

In the instant cases the Secretary wants to change her charge not
only after the notice of contest had been filed (as in Od Ben and Peabody)
but after an order had been entered against her on the charge she had
prosecut ed.

In review of the untineliness issue under $ 104: Section 104(d) (1)
requires that orders nust be issued "forthwith." However, the Secretary's
proposed nodi fications were not issued until 40 nonths after the all eged
violations occurred and until 13 nonths after citations and orders alleging
the sane violations were issued to Enery.
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It is a fundamental principle of statutory construction that courts
must start with the plain | anguage of the statute. Rubin v. United States,
449 U. S. 424, 430 (1981); International Union, UMM v. Federal Mne Safety
and Heal th Revi ew Conm ssion, 840 F.2d 77, 81 (D.C. Cir. 1988) ["It is a
fundanental rule, too often neglected, that in statutory construction the
primary dispositive source of information is the wording of the statute
itself." (quoting Association of Bitum nous Contractors v. Andrus, 581
F.2d 853, 861 (D.C. Cir. 1978)]. \Were the language is clear, courts nust
enforce the terms of the statutory provision as they are witten unless it
can be established that Congress clearly intended the words to have a
different meaning. Chevron, U.S.A v. NRDC, 467 U S. 837, 842-43 (1984)
(affirmng that where intent of Congress is clear, agency mnmust follow that
intent); United States Lines v. Baldridge, 677 F.2d 940, 944 (D.C. Cir
1982); Phel ps Dodge Corp. v. Federal Mne Safety & Health Review
Conmmi ssion, 681 F.2d 1189 (9th Cir. 1982); Freeman United Coal M ning Co.,
6 FMSHRC 1577, 1578 (1984).

Section 104(d) clearly states that unwarrantable failure orders shal
be issued "forthwith." 5/ The words used by Congress are clear: the
Secretary nmust issue a $ 104(d) order immediately after

5/ In full, $ 104(d)(1) provides that:

If, during the sane inspection or any
subsequent inspection of such mne with
90 days after the issuance of [a $ 104(d) (1)
citation] an authorized representative of the
Secretary finds another violation of any nmandatory
health or safety standard and finds such violation
to be al so caused by an unwarrantable failure of
such operator to so conply, he shall forthwith
i ssue an order requiring the operator to cause
all persons in the area affected by such violation,
except those persons referred to in subsection (c)
to be withdrawmnm from and to be prohibited from
entering, such area until an authorized representative
of the Secretary determnes that such violation has
been abated. (Enphasis added.)
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she finds another unwarrantable failure violation within 90 days of the

i ssuance of a $ 104(d)(1) citation. 6/ See Greenwich Collieries, 9 FMSHRC
2051, 2055-56 (1987) (ALJ Maurer), review pending. Furthernore, there is
no | anguage in $ 104(d) which could authorize, either explicitly or
inplicitly, the Secretary to delay for over 13 nonths in nodifying the
orders to charge UP&L with direct liability. See International Union
UMM v. MSHA, 823 F.2d 608, 617 (D.C. Cir. 1987).

Further indicating the Congressional intent is the fact that $ 104(d)
does not contain a savings clause. For exanple, a $ 104(a) citation nust
be i ssued with reasonabl e promptness. But the Act provides that
"reasonabl e pronmptness shall not be a jurisdictional prerequisite to the
enforcenent of any provision of the Act,” 30 U S.C. $ 814(a). The om ssion
of a simlar provision in $ 104(d) is significant because it is evident
that if Congress had intended to include such a savings clause it knew how
to do so; Clark-Cow itz Joint Operation Agency v. FERC, 798 F.2d 499, 502
(D.C. Cir. 1986) (Congress denmobnstrated that it knew how to restrict the
duration of a privilege by including a tenporal limt in Exenption 9 and
the absence of such a limt in Exenption 10 shows none was intended); Gay
v. OPM 771 F.2d 1504, 1511 (D.C. Cir. 1985), cert. denied, 475 U.S. 1089
(1986) .

In sum the Act does not authorize the Secretary to delay for
13 months the issuance of $ 104(d) orders. Further, the $ 104(a)

6/ According to common, ordinary usage the term"forthw th" neans
"imediately." See e.g., Webster s New Col |l egiate Dictionary (1979).
Congress' use of the term"forthwith" in the context of providing notice
to operators under $ 103(g)(1l) of the existence of an imm nent danger --
where the concern of protecting miners right away is primary -- indicates
that Congress intended forthwith to nean i mredi ately.
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citations were not issued with "reasonabl e pronmptness" 7/ as required by
the Act.

VWi | e reasonabl e pronptness is not a per se jurisdictional bar to
their issuance, the legislative history indicates there nust be a
reasonabl e basis for the delay, such as a "protracted accident
i nvestigation." S.Rep. No. 181, 95th Cong., 1st Sess. 30 (1977). Here,
the protracted accident investigation could justify the initial delays.
But by August 13, 1987 the last of the citations and orders had been issued
and there appears to be no legitimte basis for the further delay unti
April 1988 to cite UP&L

Nor are there any safety issues to justify the delay. As is evident
fromthe face of the citations and orders thensel ves, any viol ations that
existed at the time of the fire have | ong since been abated.

In her response to UP&L's notion to vacate the Secretary asserts the
nodi fications of the citations and orders were tinely.

(Response filed August 1, 1988 at 8 - 13.)

7/ Section 104(a) provides, in full, as foll ows:

"Sec. 104(a) If, upon inspection or
i nvestigation, the Secretary or his authorized
representative believes that an operator of a
coal or other mne subject to this Act has violated
this Act, or any mandatory health or safety standard,
rul e, order or regulation promul gated pursuant to
this Act, he shall, with reasonabl e pronptness, issue
a citation to the operator. Each citation shall be
in witing and shall describe with particularity the
nature of the violation, including a reference to the
provi sion of the Act, standard, rule, regulation, or
order alleged to have been violated. |In addition, the
citation shall fix a reasonable time for the abatenent
of the violation. The requirenent for the issuance of
a citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any
provi sion of this Act. (Enphasis added.)
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| recogni ze that considerable delay was caused due to the condition
of the mine after the fire and the necessary | aboratory studies. But the
fact remains that the last of the citations were issued on August 13, 1987;
further, the nodifications of the citations and orders were issued agai nst
UP&L on April 25, 1988. The Secretary relies on proceedi ngs before the
Commission to justify the delay but I amnot aware that such proceedings
justify a further delay in the issuance of 104(a) and 104(d) citations and
orders.

In support of her position the Secretary also cites G eenw ch

Collieries, 9 FMSHRC 2051 (1987), pending on appeal. It may be that the
resolution of Judge Maurer's case will have a bearing on the issues argued
here.

In review of the "procedural shortcut" issue:

In the order of dismssal issued by the Presiding Judge on March 9,
1988 involving other related cases, it was noted that "procedura
shortcuts" have been condemed by the Conmission. |In reaching this
concl usion the Judge relied on the Comm ssion decision in Mnterey Coa
Conpany, 7 FMSHRC 1004 (1985) and he enphasi zed that:

The foundational principles set forth in Monterey

bar the Judge from holding UP&L |iable for civi
penal ti es assessed directly against it as a nmne
operator in the absence of UP&L being cited as an
operator and a civil penalty being proposed agai nst

it directly. UP&L has only been cited, and it is
bei ng subjected to civil penalty liability in these
proceedi ngs, for Enery's alleged violations. Had
UP&L been cited as an operator, the entire course

of this litigation would have been different. Any
proposed penalties assessed by MSHA agai nst UP&L as
an operator would nost |ikely have been dramatically
lower. This is one of the reasons why the Com ssion
in Monterey would not allow the Secretary to shortcut
the Act's required procedures by conmencing a
proceedi ng agai nst Frontier-Kenper in the mdst of an
ongoi ng proceedi ng agai nst anot her operator. As the
Commi ssi on expl ai ned:
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Qur insistence on the need for conpliance with the
procedural requirenments [of the Act for initiating
such proceedi ngs] also serves a practical purpose
and furthers the enforcenent schenme contenpl ated by
Congress in the Mne Act. Providing a m ne operator
with the opportunity to pay a civil penalty before
the institution of litigation pronotes judicial and
adm ni strative econony and can assist nore expeditious
resolution of enforcenent disputes.

7 FMSHRC at 1007. See also Phil Baker v.

U S. Department of Interior Board of M ne Operations
Appeal s, 595 F.2d 746 (D.C. Cir. 1978), wherein the
Court held that a judge could not find a violation of
a mandatory safety standard absent the particul ar
statutory proceedings for bringing that issue to
federal attention. 595 F.2d at 750. Enery M ning
Corporation, et al, 10 FMSHRC at 352 (enphasis in
original).

The prior ruling provides that the Act does not permt the Secretary
to prosecute UP&L for a violation without "a civil penalty being proposed
against it directly.” The Secretary's 30 nodifications seek to do that
and constitute a procedural shortcut. Additional substantive rights
effectively denied UP&L are the right to participate in any investigation
relating to the citations and orders, the right to have an individualized
penalty assessnent, the right to participate in an assessnent conference
and the right to pay any penalty rather than litigate Enery's
proposed assessnents.

The Secretary states that she did not take procedural shortcuts. She
states UP&L and Enery were cited fromthe beginning (date of issuance) and
the Secretary intended and proposed only one penalty per violation against
both of themjointly. (Secretary's response to UP&L's notion filed August
1, 1988 at 11, 12.) The Secretary states that obviously in a practical and
equi table sense, in this case, one penalty for two co-operators is nore
appropriate and nore fair than a separate penalty for each operator

This Judge is bound to foll ow Comm ssion precedent. The Monterey
case is clear on the issue of procedural shortcuts. Accordingly, the
Secretary's position is rejected.

In review of the prejudice issue: the Secretary contends UP&L has
not been prejudiced. 8/

8/ Response to nmotion to vacate (pages 12, 13) filed August 1, 1988.
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The Presiding Judge stated in his order of March 9, 1988 as foll ows:
"UP&L was not cited as an operator but as a successor-in-interest. An
enforcenent action cannot be sustai ned absent inplenentation by the

i ssuance of a citation or order against UP& as an operator, Act

$ 104(a)(d)." 10 FMSHRC at 349. This ruling is now a final order of
the Commi ssion. The prejudice, as detail ed above, flows fromthe failure
to cite UP&L as an operator. 1|In short, since UP&L was not cited as an

operator it did not receive the statutory rights mandated under the
M ne Act.

On the issue of prejudice to UP&L, the Secretary argues that UP&L
has been cited and served copies of the citations and orders. |It, indeed,
did contest all 41 citations and orders, and it did, indeed, contest al
the civil penalties assessed herein.

Further, she contends UP&L is not accurate when it states that during
the accident investigation MSHA expressly determ ned that UP&L was not an
operator. During the post-fire investigation, UP&L did not present itself
as an operator of the Wlberg Mne but, to the contrary, it presented
itself as a somewhat di stant owner of the mining rights. UP&L's request to
participate in the body recovery, was not as an operator but as a likely
party to future tort litigation. While UP&L did not participate in the
taki ng of sworn statenents, all information relating to the sworn
statements taken, (not confidential), and any equi pnment or |aboratory
results were nade available to UP&L and the public. UP&L personnel were in
charge of the physical recovery and were present during MSHA' s npbst crucia
part of its investigation.

The Secretary further argues that UP&L had proper and fair notice
that it was cited as an operator at the tinme of issuance of the origina
and subsequent citations. The fact that under the nodifications it was
expressly | abel ed an owner-operator as well as a successor-in-interest
only clarified their prior notice of being an operator under the Mne Act.
In both instances, UP&L was named under the "operation" blocks on the
citation/order/ subsequent action forns. Modification to clarify
previously issued citations and orders are pernmitted in a proceeding and do
not constitute prejudice. See JimWlters Resources, Inc., 1 FMSHRC 1827,
1979. (Argument from Secretary's response filed August 1, 1988 at 12, 13).

The prejudice to UP&L is as previously stated. The Secretary's
suggestions are basically practical reasons why UP&L was not prejudi ced.
But the fact renmmins that the Mne Act vests in a cited operator certain
rights. They were not provided to UP&L and, because of that failure, |
reject the Secretary's position.
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For the foregoing reasons the 30 citations and orders, as nodified,
dated April 25, 1988, should be dism ssed as to UP&L

UP&L's notion to vacate raises additional issues that should be
addressed. The issues generally focus on the assertion that the
Secretary's change of theories with respect to UP&L constitutes an abuse
of her prosecutorial discretion, was vindictive and, as a result, UP&L is
entitled to any costs incurred as a result of the nodifications. 9/

In support of its position UP&L relies on Thzgpen v. Roberts, 468 U. S.
27, 30; U.S. v. Goodwin, 457 U.S. 368; Hardwi ck v Doolittle, 558 F.2d 292,
5th Cir. 1977, cert. denied 434 U S. 1049 (1978) anong ot her cases.

On the other hand, the Secretary argues that the Comm ssion has
aut hori zed amendnents, corrections and nodifications long after citations
have been term nated citing JimWalter Resources, Inc. and Cowen and Co.,
1 FMSHRC 1827 (1979); and Ral ph Foster and Sons, 3 FMSHRC 1181 (1981).
(In the two cases cited by the Secretary the Comr ssion particularly found
a lack of prejudice, 1 FMSHRC at 1829 and 3 FMSHRC at 1181.)

Further, the Secretary argues that the law is clear: she has broad
authority and discretion to cite parties under the Act. The Secretary
relies on Bitum nous Coal Operator's Association v. Secretary of the
Interior, 547 F.2d 240 (4th Cir. 1977); Harman M ning Corporation v.
Federal M ne Safety and Health Review Conm ssion, 671 F.2d 794 at 797
(4th Cir. 1981); and Secretary of Labor v. Cathedral Bluffs Shale O I,
796 F.2d 533 at 538 (D.C. Cir. 1986).

As a background matter: these cases have certainly been vigorously
prosecuted as well as vigorously defended. 1In fact, to date the Presiding
Judge has ruled on ten conplex notions for summary decision, two notions to
reconsi der and one notion in limne. The judge believes the parties have
the right under the AAP.A, 5 US.C. $ 554, 556, and the Mne Act to
vigorously pursue their cases if they desire to do so.

9/ UP&L's notion to vacate filed July 12, 1988, at 22 - 32.
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The Secretary explains that she did not appeal the Judge's ruling of
March 9, 1988 because it was decided that (1) appeal of the order as to
pai d cases |paid by Enery) was inappropriate and |egally unsupportable and
(2) if there was an avenue to elimnate the |egal concern over the form of
the citations and orders still at issue, it should be taken now. And,in
fact, it was taken with the nodification of the citations and orders filed
by the Secretary.

No record of proceedings is available on the issue of an asserted
abuse of discretion. But the Secretary's broad enforcenent authority and
her stated reasons, if established, could constitute persuasive evidence in
support of her position that her actions were not an abuse of discretion
nor vindictive.

While an order of dismissal is to be entered vacating the 30 nodified
orders and citations as to UP&L, it is neverthel ess appropriate to consider
the issues raised by the Secretary in her renewed notion for a sumuary
deci si on.

The focus of the Secretary's motion is threefold. Initially she
asserts the indemity agreenment for the paynment of any civil penalties does
not nullify UP&L's | egal status as an owner-operator. 10/ Further, she
claims UP&L is liable under the Mne Act as an owner-operator. 11/ Finally,
she contends UP&L is l|iable under the M ne Act as a successor-in-interest
operator. 12/

| agree the indemity agreenent does not nullify UP&L's | egal status.
I nternational Union, UMM v. Federal Mne Safety and Heal th Comm ssion
et al, 840 F.2d 77, D.C. Cir. 1988). However, the Secretary's argunent
is msdirected. It is true that any owner can be cited. But UP&L was not
so cited and the Secretary's efforts to inpose liability at this point in
ti me cannot be sustai ned.

In arguing that UP&L is |liable as an owner-operator the Secretary
relies on Section 3(d) of the Act as well as the frequently cited cases
of Bitum nous Coal Operator's Association v. Secretary of Interior, supra,
and Harman M ning Corporation v. Federal Mne Safety and Health Revi ew
Conmi ssion, supra. She particularly relies on certain asserted facts and
new y di scovered evi dence consisting of the 1979 Coal M ning Agreenent
bet ween UP&L and the Anerican Coal Conpany (Enery's predecessor).

10/ Secretary's renewed motion, filed May 17, 1988, at 10, 11
11/ Renewed notion, at 14.
12/ Renewed notion, at 14.
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The Secretary's argument is not persuasive. UP&L does not dispute
"that it has been the owner of the coal mineral rights for the Wlberg M ne
since 1976; or that it contracted with Enery to operate the mne; or that
it had an engi neer present at the mine; or that it purchased and owned the
maj or mni ng equi prent; or that it agreed upon production goals for the
mne with Enery; or, finally, that it retained many of Enery's enpl oyees,
i ncludi ng Dave Lauriski, when it eventually took over the operation of the
mne in the spring of 1986. Nor does UP&L deny responsibility for the
'Total Cost of Production' for the mne. None of the facts asserted by the
Secretary, however, indicate that on a day-to-day basis, UP&L operated,
controlled or supervised the production process at the mne. They only
denonstrate that UP&L played the ordinary role of a mneral owner
that,contracts with another conpany to operate a mne for it." 13/

For the reasons previously discussed UP&L could not be |iable as an
operator even pursuant to the renewed notion since it was never (until now)
cited as an operator, cooperator, or joint adventurer of a joint venture.
In any event, the evidence relied on by the Secretary to establish a "close
nexus" between UP&L and Emery woul d have been relevant if UP&L had been
originally cited as an operator. But UP&L was not so cited.

Finally, the Secretary reasserts her position that UP&L is liable as
a successor-in-interest. The Judge specifically ruled, in his order of
di smissal of March 9, 1988, that the successor-in-interest doctrine did not
apply to UP&. Emery M ning Corporation, et al, 10 FMSHRC at 353. It is
unnecessary to further review this issue other than to reaffirmthe
previ ous hol di ng.

The extensive and excellent briefs filed by the parties have been
nost hel pful in assisting the Judge in his analysis of the issues.
However, to the extent that such briefs are inconsistent with this order,
they are rejected.

For the reasons stated herein the follow ng order is appropriate:

13/ UP&L's Response to Secretary's Renewed Mtion filed July 6, 1988 at 5.
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ORDER

1. Utah Power and Light Conpany's notion to vacate the 30 nodified
citations and orders dated April 25, 1988 is granted.

2. The 30 nodified citations and orders dated April 25, 1988
are vacated as to Utah Power and Light Conpany.

3. The Secretary's renewed notion for a summary deci sion
agai nst Utah Power and Light Conpany filed May 17, 1988 is deni ed.

4. The Presiding Judge retains jurisdiction for all issues involving
Emery M ni ng Corporation.

5. The hearing on the nerits will proceed as schedul ed on COct ober 4,
1988 in Price, Utah.
John J. Morris
Admi ni strative Law Judge
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4015 W son Boul evard, Arlington, VA 22203 (Certified Miil)

Mary Lu Jordan, Esq., United M ne Workers of Anerica, 900 Fifteenth Street,
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