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Bef or e: Judge Koutras
St at ement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
820(a). Petitioner seeks civil penalty assessnments in the anpunt
of $595 for six alleged violations of certain mandatory safety
standards found in Part 56, Title 30, Code of Federa
Regul ati ons. The respondent filed a tinmely answer contesting the
al l eged violations, and a hearing was convened in Houston, Texas.
The parties waived the filing of posthearing briefs, but | have
considered their oral argunents nmade on the record in the course
of the hearing.

| ssues

The issues presented in this case are (1) whether the
conditions or practices cited by the inspector constitute
violations of the cited mandatory safety standards, (2) the
appropriate civil penalty to be assessed for the violations,
taking into account the statutory civil penalty criteria found in
section 110(i) of the Act, and (3) whether the violations were
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"significant and substantial." Additional issues raised by the
parties are identified and di sposed of in the course of this
deci si on.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977; Pub. L.
95A164, 30 U.S.C. [ 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Commission Rules, 29 C.F.R [0 2700.1 et seq.
Di scussi on

All of the contested citations in this case were issued by
MSHA | nspector Melvin R Jacobson during the course of an
i nspection of the respondent's sand and gravel dredge operation
on August 19, 1987 (Tr. 8). The inspector was acconpani ed by
respondent's nmine foreman, Steve Iverson (Tr. 11).

Section 104(a) "S & S" Citation No. 3061118, cites a
vi ol ati on of mandatory safety standard 30 C. F. R 0O 56.12025, and
the condition or practice is described as follows: "The ground
lug on the electrical cord for the fan used on the |eft wal kway
of the dredge was broke off exposing personnel to a probable
shock hazard should a fault occur on the fan nmotor or controls."

I nspector Jacobson testified that he issued the citation
after finding the ground lug of an electrical plug-in cord of a
110Avolt, 1/2 horsepower, metal encased cooling fan broken off.
The fan was one of two fans | ocated on either side of the dredge,
and he believed they were used for cooling the cabin. He observed
an electrical outlet nearby, and the cord was | ong enough to
reach it. The fan was portable, had no handles, and the fan bl ade
was 18 to 24 inches in dianmeter. The cited fan was not plugged
in, and neither fan was operating. The dredge was down for
mai nt enance, and no one was at the controls. M. Jacobson stated
that he pointed out the condition to M. Ilverson, and he agreed
that it was a hazard and stated that he would take care of it
"right away" (Tr. 12, 14).

M. Jacobson believed that the |lack of a ground | ug
constituted a hazard because under a fault condition, the fan
coul d be energi zed and soneone coul d be severely shocked. If this
occurred, the individual could suffer fatal injuries or burns.
Since the dredge operator is sonetinmes alone on the dredge, if he
were to receive a shock, no one would be there
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to help him No one can predict when a fault will occur, and any
deterioration of the insulation on the wiring could result in a
fault if it were to contact the nmetallic fan parts. The lack of a
suf ficient groundi ng device would not blow the fuses, and if
anyone were to touch the fan with the current still on, they
coul d beconme part of the circuit and this could result in a fata
shock. M. Jacobson believed that it was reasonably |ikely that
an injury would occur "based on the fact that these type

acci dents have been and are continuing to occur" (Tr. 16). He
stated that one of his friends was fatally injured after using an
el ectrical cord without a ground lug on it (Tr. 20).

M. Jacobson confirnmed that he nade a finding of "low
negl i gence" because the dredge operator probably was not
cogni zant of the potential shock hazard, and the fact that the
foreman was new and probably did not recognize the potential for
an accident. The violation was abated by installing a proper plug
with a connecting ground to provide the proper protection to
prevent a fault in the current on the fan frame (Tr. 17).

M. Jacobson believed that the fan was not new and had been
used for a long period of tinme, and exposure to the sunlight
woul d contribute to the deterioration of the wiring. He confirmed
that he observed no deterioration, but did observe that it had
been exposed to a certain amount of grease and oil which would
also add to the deterioration of the cord (Tr. 19). He confirned
that he inspected the cord receptacle and found that it would
accommodate a three-conductor plug (Tr. 20).

Section 104(a) "S & S" Citation No. 3061120, cites a
violation of 30 C.F.R 0O 56.12025, and the condition or practice
is described as foll ows:

The ground lug on the cord plug-in for the battery
charger in the shop was broke off. Additionally, 3

Li ght extension cords in the gravel plant and 1 in the
sand pl ant had the ground | ugs broke off. The forenman
cut the plugs off these cords. This citation will only
be abated when all of the cords are renoved from
service or new 3 conductor plug-ins installed.

I nspector Jacobson confirned that this citation was sinmlar
to the previous one in that he found el ectrical extension cords
with the ground lugs cut off in the |ocations noted.
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The battery charger in question was often used with extension
cords to reach the batteries being charged on equi pnent | ocated
at the mne. He observed the battery charger at the shop area
near a trailer used as a mmintenance area. A grounding lug is
necessary because a battery charger is an electrical device that
changes AC current to DC current through a rectifier, and a fault
on the charger could energize the netal charger case, as well as
the vehicle to which it is attached. Anyone com ng in contact
with the current, or between the two potentials, could be killed.
The remai ni ng plugs were not being used and were rolled up and
stored in the trailers, but they were available for use by the
enpl oyees. The battery charger was not being used, and if it
were, he would have taken it out of service. M. lverson agreed
that the conditions posed a severe hazard and indicated that he
"was going to keep better track of his equipment from now on,"
and was concerned about it (Tr. 23).

M. Jacobson stated that a failure of the insulation or any
of the conponent parts of the netal battery charger under a fault
condition would cause the metal surface of the battery charger to
become charged, and wi thout a ground to blow the fuse, anyone
could put their hand on it and becone part of the circuit. The
sane would be true if the frane of a vehicle being charged were
touched, and "it don't take much current to take you out" (Tr.
24).

M. Jacobson believed that the cited conditions posed a
serious hazard, and that an electrical accident would Iikely
result in fatal injuries or burns. He stated that "the battery
charger, in particular, is notorious for causing accidents" (Tr.
25). If the battery charger had been plugged in, M. Jacobson
woul d have renoved it from service by issuing an i nm nent danger
order because fault conditions can occur at any tinme (Tr. 26).
The cords which were stored "weren't in bad shape, except that
the plug ends were broke off," and M. Jacobson believed that
they were relatively new cords (Tr. 27). M. Jacobson observed no
visible signs of deterioration in any of the cords, including the
one used on the battery charger, and if the ground lug were in
pl ace, he woul d have had no other reason for citing it (Tr. 28).

M. Jacobson confirmed that he based his "nopderate
negl i gence" finding on the fact that the individuals using the
equi pnent are mai nt enance personnel, and that the supervisor was
new and not aware of his responsibility to see to it that the
equi pnrent is maintained properly (Tr. 29). M. Jacobson stated
that during a previous inspection in February, 1987, he found
sonme extension cords with the ground plugs broken off in storage and
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di scussed the matter with M. Johnson. M. Jacobson believed that
these cords were either destroyed or replaced by new ones. He did
not cite the prior cords because "I would probably have had a
probl em provi ng they were being used,” and he did not cite the
battery charger previously because it had a ground plug on it

(Tr. 32). The cited fan had never been a problemin the past, and
M. Jacobson confirnmed that his inspection of August 19, 1987,
was the first time he ever noticed any problemw th electrica
equi pnment on the dredge (Tr. 32).

Section 104(a) "S & S" Citation No. 3061127, cites a
violation of 30 CF.R 0O 56.14001, and the condition or practice
is described as follows: "The drive coupling on the fresh water
punp on the pond supplying water to the plant was not guarded."”

M. Jacobson confirmed that he issued the citation after
finding an unguarded water punp drive coupling on the punp being
used to punp water to the plant area. The coupling was a noving
metal lic machine part, and he identified exhibit PA3 as a
phot ograph taken of the punp, coupling, and notor, and confirned
that the coupling is used to connect the punp to the notor (Tr.
34A36) .

M. Jacobson believed that anyone conming in contact with the
coupler could be injured, and he investigated one case in which
an individual's coattail was caught in a simlar coupling, and it
resulted in fatal injuries. He believed that anyone contacting
the coupler could suffer severe |acerations, bruises or burns,
"sonet hing that would cause himto lose time." He described the
motor as a 100 to 150 horsepower notor, and estimated that the
coupler would turn at least at 120 rpm (Tr. 37). He believed that
anyone greasing the punp while it was operating, or observing a
mechani cal problem could contact the coupler inadvertently or
brush against it. If it were cold weather, a jacket tail could
wrap around the shaft and access to the punp was by neans of a
wal kway or ranmp fromthe shore to the punp | ocation (Tr. 38).

M. Jacobson stated that the coupler has two parts which are
coupl ed together by bolts which | eave seans, and that it probably
has rough edges. He confirmed that the punp could be turned on
and off from shore, and that no one needs to board the barge
where the punp was |located to start and stop it. The only reason
one woul d have to go on to the barge would be for maintenance of
the coupling or to grease the punp. M. Jacobson had no know edge
of the respondent's nmintenance procedures, but he believed that
the punp shoul d be greased once a day and that the ideal method
for greasing the punp
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beari ngs would be while it was running. However, he did not know
whet her the punmp in question was greased while it was running or
while it was turned off (Tr. 41).

M. Jacobson believed that it was reasonably likely that an
acci dent would occur if soneone on the barge cane in contact with
the drive coupling in question, and that he could brush agai nst
it with his leg and tear the tissue. He stated that one cannot
predi ct when soneone will walk out to the barge, but the
opportunity is there, and the hazard exposure has "acci dent
probability,"” and the coupler needed to be protected (Tr. 44).

M. Jacobson confirnmed that he nade a finding of "low
negl i gence" because the respondent did not believe the coupling
had to be guarded because the punp could be started and stopped
wi t hout anyone goi ng on the barge. Abatenent was achi eved by
guardi ng the coupler (Tr. 45).

Section 104(a) "S & S" Citation No. 3061128, cites a
violation of 30 C.F.R 0O 56.14006, and the condition or practice
is described as follows: "The sides of the guard on the pea
gravel conveyor had been renoved, exposing the pinch point."

I nspector Jacobson stated that he had previously observed
the conveyor in question during a prior inspection in February,
1987, and it was guarded. He identified exhibit PA4 as a
phot ograph of the tail pulley area of the conveyor, and he
confirmed that during his inspection of August 19, 1987, the
guards had been renmoved fromthe side, exposing the pinch points
and noving parts of the pulley. The guard on the back side of the
self-cleaning tail pulley was intact and not renoved, and he
described it as the wire nesh guarding shown in the phot ograph
He al so described the |ocation of the unguarded pinch point (Tr.
44A48) .

M. Jacobson confirned that the conveyor was not in use at
the tine of his inspection, but that M. Ilverson adnitted that it
had been used wi thout the guard in place, and the presence of
smal | particles of material on the frame of the conveyor, as
shown in the photograph, would indicate that the conveyor was
operated without the guard in place (Tr. 49). M. Jacobson
bel i eved that anyone working around the open pinch point while
greasing the tail pulley or cleaning up around it would be
exposed to the noving parts. He was aware of injuries occurring
under other simlar conditions, and injuries have happened
t hrough i nadvertence or thoughtless acts while working in such
areas. The conveyor was out in the open, and anyone wal ki ng by
could stick his hand into the
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pi nch point if he were to fall or slip. Anyone wal ki ng on the
outside of the conveyor, however, would have to stick his arm
into the pinch point. The conveyor operates at high speed, and
the pulley is turning at a rapid rate. If one were to contact the
pi nch point he could not react fast enough to get away fromit,
and many i ndivi duals have been known to get caught in simlar
situations (Tr. 51A53).

M. Jacobson stated that M. lverson offered no explanation
as to why the guard was off, and M. Jacobson saw no guard in the
area. A new guard was made and installed to abate the violation
and the respondent did a good job in designing and installing a
guard whi ch was much better than those on the other conveyors in
the area. M. Jacobson stated that he had no information that the
guard had been renmpoved for changi ng bearings, and was repl aced
before the plant was started up. Had he been told that the
conveyor was out of service and | ocked out, which he doubted was
the case, he would not have issued the citation (Tr. 53A55).

M. Jacobson believed that it was reasonably likely that an
accident would occur as the result of the unguarded conveyor in
questi on because unguarded equi pnent of this type has caused
numer ous serious and fatal accidents over the years, and he
confirmed that within the past 6 nonths he investigated an
acci dent where an individual lost an armin an unguarded pulley
pinch point (Tr. 58). M. Jacobson believed that all guarding
citations are "S & S" because "at sonme point in time, around a
pi ece of unguarded equi prent that is accessible, sonebody is
going to have to go there,” and no one can predict when this wll
occur (Tr. 59A60). Inadvertent accidents and mistakes have caused
many injuries of this type in the past (Tr. 61). He made a
finding of "nobderate negligence" because the supervisor was new,
and M. Johnson was not able to be present at the mne site for
some time (Tr. 61A62).

Section 104(a) "S & S" Citation No. 3061129, cites a
violation of 30 C.F. R 0O 56.12032, and the condition or practice
is described as follows: "A notor starter box in the gravel plant
el ectrical panel had the cover off exposing the electrica
480Avol t conductors.”

On Septenmber 2, 1987, the inspector term nated the citation
nodified it to a non-"S & S" citation, and also nodified the
gravity finding to "unlikely." The reasons for these
nodi fications are stated as follows: "It was determni ned the box
was di sconnected |owering the degree of hazard to unlikely, no
| ost work days, non-S & S. The cover should have
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been on the box to protect the magnetic starter from mechanica
damage. The cover was placed on the box."

M . Jacobson expl ai ned the circunmstances which pronpted him
to issue the citation. He stated that he observed a cover off of
a notor starter box, and the motor starter was attached by
conduit to a fuse box directly above it. He assuned the unit was
ei ther used, or could be used, and if someone "threw the right
switch, they could turn the power on," exposing the uncovered
el ectrical parts inside the box and thereby presenting a hazard
i f someone contacted the parts. Since the area was nuddy, a
person wal ki ng through the area could slip or fall and easily
conme in contact with the exposed electrical parts. He believed
the box needed to be protected or renoved if it were not to be
used (Tr. 63A64).

M. Jacobson stated that during his follow up abatenent
i nspection it was brought to his attention that the wiring inside
the cited starter box had been renmoved, and at the tine of his
spot inspection "there was evidence that this was the case."”
However, since the starter nmotor was still there, M. Jacobson
believed that it was going to be used again, and that it needed
to be protected and nmai ntained in an operable condition. He
conceded that the starter could only be used only if the box were
re-wired, and that under the prevailing conditions, the notor
coul d not have been started. Under the circunstances, the only
hazard presented "would be in the abuse of the equipnment." He
assumed that if the starter box were to be used again, there was
an opportunity to use the old box which had been exposed to nud
and water. He could not recall observing any wires going into the
box during his initial inspection, and during his follow up,
there were no wires in the box, and it was deenergi zed. He al so
stated that during his initial inspection, he assuned the box
"was dead," but that it could be energized. At that tinme, the
pl ant was down, and the power to the starters was off (Tr.
66A68). He assumed that the conduit connecting the fuse box to
the starter box would allow current to flow, but that the upper
portion of the box had apparently been disconnected (Tr. 69).

M. Jacobson confirned that he nade a gravity finding of
"reasonabl e |ikely" based on the informati on he had during his
initial inspection, but that he would nowrate it "unlikely." He
bel i eved that the respondent's negligence was "low, " and assuni ng
the box had been wired, he would have required the cover to be
replaced with a screwto hold it on. Assum ng the box were not
wired or "live" he would require the box to be covered to protect
t he conponents, and in this case abatenent was achi eved by
installing a cover over the box. The box was
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subsequently removed, and he believed this was a good idea (Tr.
69A70) .

On cross-exam nation, Inspector Jacobson confirnmed that he
was unaware that the cited fan was burned out, and that M.
Iverson informed himthat it was in operable condition. M.
Jacobson stated further that both he and M. Iverson believed
that the fan would have worked if it were plugged in, and that
the fact that it may have been burned out made no difference. He
bel i eved that a burned out fan presented every opportunity for a
shock hazard because a fan notor malfunction could energize the
frame of the fan if it were plugged in (Tr. 80A81).

Wth regard to the cited electrical extension cords, M.
Jacobson confirmed that during his prior inspection he discussed
with M. Johnson the fact that ground |ugs were nissing from
extension cords which were not in use and stored in a parts
trailer. Although M. Jacobson did not cite themat that tinme, he
i ncluded themin the citation which he issued during the August
18, inspection because they were available for use on the battery
charger. The batter charger cord was not |ong enough to reach a
pi ece of machinery in the shop area, and M. Jacobson believed
that the cords woul d have been used to reach the equi pnent being
charged with the battery charger (Tr. 85).

In response to further questions, M. Jacobson stated that
an extension cord carries current to the circuit, and it is an
extension and integral part of the circuit. Wthout a grounding
lug or conductor, there is no grounding continuity. As soon as an
extension cord is plugged in, it beconmes part of the circuit (Tr.
86A87). M. Jacobson confirned that he has observed battery
chargers used with nore than one extension cord at other nining
operations, but not at the respondent's mne. He cited the cords
because he believed they would be used in series with the battery
charger, and to bring to the attention of the respondent the fact
that the cords had a problemthat needed to be corrected (Tr.

89).

M. Jacobson stated that there is no MSHA standard
specifically requiring an extension cord to have a ground | ug,
and if he were to cite only an extension cord he would cite
section 56.12030 which requires the correction of a potentially
dangerous condition before equipnent or wiring is energized. He
confirmed that the cords were not in use, but in storage, and
that he had previously discussed the |ack of ground lugs with M.
Johnson and that "it is quite apparent that conversation wasn't
doing the job" (Tr. 92).
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M. Jacobson stated that the battery charger was portable and
mount ed on small wheels, and that it was used to charge batteries
on nobile equi pnent, including trucks and pick-ups. The battery
charger cord was not |ong enough to reach out to the trucks
w t hout the use of an extension cord, and the battery charger was
on the ground in the shop area. If the charger were taken to the
vehicle, an extension cord would be required because the charger
woul d have to be plugged into an electrical source. Although a
battery could be renpved from a pi ece of equipnent and taken to
the charger, he found this highly unlikely because the batteries
are large and heavy (Tr. 93A96).

Respondent's Testinmony and Evi dence

Di vi si on Manager Frank Johnson asserted that the cited fan
was burned out and was not in use at the tinme of the inspection
He expl ained that the fan was not renoved fromthe dredge because
it weighed 40 pounds and would require two men to carry it and
place it in a boat to take it to shore. He conceded that the fan
was not tagged out, and had no know edge as to whet her |nspector
Jacobson was aware of the fact that the fan was inoperable (Tr.
82A83; 96A97).

Wth regard to the cited electrical extension cords, M.
Johnson stated that they were not in use and that "we threw t hem
in the parts trailer to get themout of service" (Tr. 97). He
confirmed that as a result of M. Jacobson's prior inspection in
February, "we had gotten rid of all the old, ungrounded cords,
and bought new ones." M. Johnson conceded that the battery
charger ground lug was broken off, and he explained that sone of
hi s enpl oyees who |ive nearby probably used the charger to charge
their personal batteries and broke the lug off because their
house had no groundi ng plug-in device, and "they probably snapped
it off" (Tr. 98).

Wth regard to the cited unguarded coupler, M. Johnson
stated that it is perfectly round with no protrusions on it, and
that it is powered by a 75 horsepower notor, and turned at 1750
rpms. M. Johnson expl ained that the punp is greased in the
norni ng before it is started, and the water valves are opened to
bl eed off any air. As soon as the flow of water begins, the valve
is closed, and the punp is started fromshore with a start
button, and "we never touch it again until the next nmorning." No
one is on the barge during the course of the day, unless
sonet hi ng breaks down. Any breakdown woul d only involve the punp
or notor because they are the only
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novi ng parts on the barge, and in the event maintenance is
required this equipnent is shut off (Tr. 99).

M. Johnson stated that if anyone contacted the coupler
while it was in operation and spinning, he could suffer bruised
or broken ribs, but not fatal injuries, and this would al so be
true if anyone fell against the guard which was installed to
abate the violation. He believed that the likelihood of anyone
comng in contact with the coupler while it was in operation was
renote (Tr. 99A101).

Wth regard to the unguarded conveyor, M. Johnson stated
that the rock plant was down at the tinme of the inspection, and
that the conveyor belt speed was approxi mately 70 feet per minute
(Tr. 102). M. Johnson could not confirmthat M. lverson told
M. Jacobson that the belt had operated with the guard off, and
he stated that M. Iverson "was a very shook up man because he
got nailed with 19 citations that day," and he has since quit
(Tr. 102A103). M. Johnson agreed that if M. lverson told the
i nspector the conveyor was operated without a guard, "he should
give hima citation" (Tr. 109).

Wth respect to the cited starter box with the m ssing
cover, M. Johnson stated that the box was not in use and that
all of the wires had been torn out of it when several conveyors
were di smantl ed and renoved, and the di sconnected box sinply
remai ned in the panel (Tr. 109). The box in question had been
used for a magnetic starter, and the stop-start switch was
| ocated on a separate panel and had a cover on it (Tr. 110). M.
Johnson agreed that in the event the box in question had been
hooked up, it would have been dangerous (Tr. 111). M. Iverson
may not have been aware of the fact that the wires had been
renoved fromthe box because he was not working there when the
prior dismantling work was done, and M. Jacobson may not have
known it because he was not the inspector when this work was done
(Tr. 112).

Fi ndi ngs and Concl usi ons
Fact of Violations
Citation No. 306118 - 30 C.F. R 0O 56.12025

The credi bl e evidence of record reflects that the cited
electrical fan cord used to supply power to the fan had its
groundi ng lug broken off, thereby rendering it incapable of
providing any ground continuity in the event the fan were pl ugged
into a receptacle which was within ready access of the
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fan. The cited standard section 56.12025, requires that all neta
encl osing or encasing electrical circuits be grounded or provided
wi th equivalent protection. While it is true that the fan was not
pl ugged into the receptacle when the inspector observed it, thus
conpleting the circuit between the fan and the electrical source
provi ded by the receptacle, the fact is that the electrica
circuitry inside the fan notor, which was enclosed with a
metallic frame or covering, was not provided with any workabl e
groundi ng device since the ground lug to the power cord had been
broken off. Under the circumstances, | conclude and find that the
cited fan was not provided with any groundi ng protection, nor was
it provided with any equival ent ground protection. Accordingly,
conclude and find that the petitioner has established a violation
of the cited standard, and the citation IS AFFI RVED.

Citation No. 3061120 - 30 C.F.R 0O 56.12025

The respondent has conceded that the ground lug on the
el ectrical plug-in cord which supplied power to the cited battery
charger was broken off, and the credible testinony of Inspector
Jacobson establishes this fact. Gven the fact that the broken
groundi ng lug would not provide a neans of maintaining any
groundi ng continuity or protection for the nmetallic battery
charger circuitry, and the fact that no equival ent grounding
protection was provided, | conclude and find that the petitioner
has established a violation of the cited standard, and the
citation concerning the battery charger |S AFFI RVED.

Wth regard to the extension cords which were found in the
equi pnent trailer and which were not in use or connected to the
battery charger, | cannot conclude that the m ssing ground | ugs,
standi ng al one, constituted a violation of section 56.12025. The
cords were not an integral part of the battery charger electrica
circuitry, and I nspector Jacobson's specul ative opinion that they
were avail abl e and could be use in conjunction with the battery
charger's power cord is insufficient to establish a violation.
Further, M. Jacobson adnmitted that part of his reason for citing
the cords was to alert the respondent to the fact that the broken
ground lugs may present a problem and he conceded that although
MSHA has no specific mandatory standard for citing extension
cords per se, he could have cited section 56.12030, which
requires that potentially dangerous conditions be corrected
before equi pment or wiring is energized. Under all of these
circunstances, that portion of the citation which alleges a
violative condition in connection with the extension cords which
were in the trailer IS VACATED
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Citation No. 3061127 - 30 C.F.R 0O 56.14001

The respondent does not dispute the fact that the drive
coupling for the water punp |ocated on the barge was unguarded,
and | nspector Jacobson's credi ble testinony establishes that this
was the case. The cited section 56.14001 requires that al
exposed nmovi ng machi ne parts, such as a coupler, which nmay be
contacted by persons and which may cause injury to persons, be
guarded. M. Johnson conceded that the coupler in question was a
novi ng machi ne part, and al though he believed that the chances of
sonmeone contacting the unguarded and exposed coupl er were renote,
he nonet hel ess confirned that someone coul d have have cone in
contact with it while it was spinning, and if they did, they
coul d possibly suffer bruised or broken ribs. Under all of these
circunstances, | conclude and find that the petitioner has
established a violation of the cited standard, and the citation
| S AFFI RMED.

Citation No. 3061138 - 30 C.F.R [ 56. 14006

The respondent has not rebutted the credible testinony of
I nspect or Jacobson which establishes that the conveyor side guard
i n question had been renoved and not replaced. Since M. lverson
is no | onger enployed by the respondent, and was not called to
testify. M. Jacobson's testinony that M. Ilverson admtted that
the conveyor had been in operation without the guard in place,
and that the presence of materials on and around the frame of the
conveyor led himto believe that the conveyor had been operated
wi t hout the guard in place, is unrebutted. Further, M. Johnson
conceded that if M. lverson told the inspector that the conveyor
was operated without the guard in place, the citation was
justified (Tr. 109).

The cited section 56.14006 requires that guards be securely
in place while nachinery is being operated. While it is true that
the conveyor was not in operation during the inspection,
conclude and find that the evidence presented by the petitioner
establishes with some degree of reasonable certainty that the
conveyor had in fact been operated with the guard off, and the
i nspector found no evidence of any guard nearby the cited
equi pnent .

Al t hough the standard provides for an exception for a guard
whil e the equipnent is being tested, and the respondent's answer
states that bearings were being changed, and that the guard was
assenbl ed before the plant was started, the respondent advanced
no such credi ble evidence at the hearing.
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Further, the fact that the conveyor was guarded to the rear of
the exposed and noving pulley area, suggests that the respondent
was aware of the fact that the area was hazardous and needed
guar di ng.

In view of the foregoing, and on the basis of all of the
credi bl e evidence adduced by the petitioner in support of the
violation, | conclude and find that a violation of section
56. 14006, has been established, and the citation IS AFFI RVED

Citation No. 3061129, 30 C.F.R [ 56.12032

The record reflects that the cited notor starter box which
| acked a cover was inoperable and that all of the wiring inside
the box had been renoved. There was no power to the box, and
I nspect or Jacobson conceded that the box could only be rendered
operable if it were re-wired and again placed in service. M.
Johnson's unrebutted testimony, which | find credible,
establ i shes that the box had been di sconnected and the inside
wires renoved for a long tine prior to the inspection of August
19, 1987, when several conveyors used in conjunction with the box
in question were dismantl ed and renoved. M. Johnson testified
that al though the box was in use in 1985, the conveyors were torn
out and the box was di sconnected and the wires were renmoved (Tr.
109).

The cited standard, section 56.12032, requires that cover
pl ates on electrical equipnment and junction boxes be kept in
pl ace at all tines except during testing or repairs. | conclude
and find that the dismantling and renoval of the conveyors and
the renoval of the wires frominside the box which was used in
conjunction with the conveyors when they were operabl e,
constituted repair work. Under the circunstances, | conclude that
the renoval of the box cover falls within the exception found in
the standard, and there is no evidence that the box was ever used
or rendered serviceabl e subsequent to the time this repair work
was done. | conclude and find that the petitioner has failed to
establish a violation, and the citation IS VACATED.

The respondent has withdrawn its contest of section 104(a)
"S & S" Citation No. 3061132, August 19, 1987, citing a violation
of mandatory safety standard 30 C.F. R [0 56.12032 (Tr. 70A71).
I nspector Jacobson issued the citation after finding that a
lighting panel at the plant was not provided with an inner cover,
t hereby exposing a person to a 220Avolt single phase hazard when
the outer cover was raised to turn on the lights. Under the
circumstances, the citation IS AFFI RVED AS | SSUED.
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Signi ficant and Substantial Violation

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the
Conmmi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of a mandatory

safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
t he underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable |likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
wWill result in an event in which there is an injury."
U.S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel M ning
Conmpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).
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The question of whether any particular violation is significant
and substantial nust be based on the particular facts surrounding
the violation, including the nature of the mne involved,
Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498 (Apri
1988); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007 (Decenber
1987) .

Based on the credible testinmony of the inspector, | conclude
and find that the violation concerning the m ssing ground |ug on
the fan electrical cord (3061118), and the violation concerning
the missing ground lug on the battery charger electrical cord
(3061120), posed a discrete shock hazard within the Comm ssion's
interpretation of "significant and substantial." Even though the
fan may have been inoperable, it was not renoved or tagged out,
and in the event soneone inadvertently plugged it in and a fault
occurred, the nmetallic fan frane coul d have been energi zed. Had
this occurred, the individual plugging it in would likely suffer
a shock or burn injury of a reasonable serious nature. This sane
result would occur in the event a fault occurred while soneone
using the battery charger plugged in the cord supplying power to
the charger. The evidence establishes that enployees often used
the battery charger to service their personal vehicles, and this
woul d increase the likelihood of an injury by the use of the
charger without a proper groundi ng device. Under these
circumst ances, | conclude and find that these violations were
significant and substantial, and the inspector's findings in this
regard are affirmed

Wth regard to the unguarded notor drive coupler on the
fresh water punp (3061127), | agree with the inspector's
significant and substantial finding. While it is true that the
not or could be turned on and off from shore, the unguarded
coupler was readily accessible to anyone on the barge greasing or
perform ng mai ntenance work. Although respondent’'s witness
Johnson stated that no one had a need to be on the barge while
the punp was in operation, he conceded that sonmeone woul d
necessarily be present in the event of an equi pnent breakdown,
and he confirmed that if anyone inadvertently came in contact
with the exposed and unguarded coupler, he would likely suffer
broken or bruised ribs. Under the circunmstances, | conclude and
find that the violation was significant and substantial, and the
i nspector's finding is affirned.

Wth regard to the unguarded pea gravel conveyor violation
(3061128), the credible testinmny of the inspector supports his
signi ficant and substantial finding. Although the conveyor was
not in operation at the tine of the inspection, the evidence
presented by the inspector supports a reasonable unrebutted
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i nference that material had been processed with the conveyor
runni ng with an exposed unguarded pinch-point which was readily
accessi ble to anyone greasing or cleaning up in the vicinity of
t he unguarded conveyor pulley. Since the conveyor operates at a
relatively high speed, anyone inadvertently contacting the
unguarded pinch-point would likely suffer injuries of a
reasonably serious nature. | conclude and find that this
violation was significant and substantial, and the inspector's
finding is affirned.

Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The parties agreed that the respondent is a nmediumsized
sand and gravel operator (Tr. 121A122), and absent any evi dence
to the contrary, | conclude and find that the civil penalty
assessnments which | have made for the violations in question wll
not adversely affect the respondent's ability to continue in
busi ness.

Hi story of Prior Violations

Petitioner's counsel did not have a conputer print-out of
prior assessed violations avail able at the hearing. However
based on the information available from MSHA' s proposed
assessnment form petitioner's counsel stated that the respondent
was issued 10 prior citations during the 24Anmonth period prior to
the i ssuance of the contested citations in this case. Counsel had
no know edge as to whether or not any of the prior citations were
simlar to those issued in this case (Tr. 119A120). G ven the
avai l abl e evidence, | cannot conclude that the respondent's
hi story of conpliance is such as to warrant any additiona
increases in the civil penalties which have been made for the
contested violations in issue in this case.

Good Faith Conpliance

The record establishes, and the parties agreed, that all of
the violations were tinely abated by the respondent in good faith
(Tr. 17, 30, 45, 54A62, 122). | have taken this into account with
respect to the civil penalty assessnents made in this case.

Negl i gence

The inspector's negligence findings as to each of the
citations in question, ranging fromlow to nedium are affirned.
I conclude and find that the violations resulted fromthe
respondent’'s failure to exercise reasonable care.
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Gravity

For the reasons stated in ny significant and substantia
viol ations findings, |I conclude and find that the violations
concerning the mssing ground lugs on the fan and battery
extension cords, the unguarded nmotor drive coupler on the barge
wat er punp, and the unguarded pinch point on the pea grave
conveyor were all serious violations.

Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirements of section 110(i) of the
Act, | conclude and find that the following civil penalty
assessnents are reasonabl e and appropriate for the violations
whi ch have been affirnmed in this proceeding:

Citation No. Dat e 30 C.F.R Section Assessment
3061118 08/ 19/ 87 56. 12025 $ 112
3061120 08/ 19/ 87 56. 12025 $ 100
3061127 08/ 19/ 87 56. 14001 $ 68
3061128 08/ 19/ 87 56. 14006 $ 126
3061132 08/ 19/ 87 56. 12032 $ 112

In view of my findings and concl usi ons concerning the cited
el ectrical nmotor box, Citation No. 3061129, 30 C.F.R 0 56.12032,
the citation IS VACATED, and the petitioner's proposal for
assessment of a civil penalty for this violation is REJECTED AND
DI SM SSED.

ORDER

The respondent |'S ORDERED to pay the civil penalties
assessed in this proceeding within thirty (30) days of this
deci sion and order. Upon recei pt of payment by the petitioner,
this case is dism ssed.

CGeorge A. Koutras
Adm ni strative Law Judge



