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Federal M ne Safety and Health Review Commission (FFMS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 88-165-D
ON BEHALF OF MSHA Case No. MORG CD 87-27
DAVID H M LLER
COVPLAI NANT Irel and M ne
V.

CONSCLI DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a conplaint of alleged
discrimnation filed by the Secretary of Labor on behalf of David
H. Ml er against the respondent pursuant to section 105(c)(1) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
815(c)(1). The conplaint alleges that on or about Septenber 11,
1987, M. Ml ler was discrimnnated agai nst because the respondent
interfered with his right as a representative of mners to
acconpany a Federal m ne inspector during his inspection of the
m ne. The conpl ai nt was subsequently anended by the Secretary to
i ncl ude a proposal for an assessnment of a civil penalty against
the respondent for the alleged act of discrimnation

The respondent filed a tinely answer denying that it
di scrimnated against M. MIller, and the matter was schedul ed
for a hearing in Weeling, Wst Virginia, on Tuesday, June 14,
1988. However, the hearing was cancelled after the parties
advi sed nme that they had reached a proposed settlement of the
case. The parties have now filed a joint notion for approval of
the proposed settl enent.

Di scussi on

In support of the proposed settlenment disposition of this
case, the Secretary has submitted information pertaining to the
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six statutory civil penalty criteria found in section 110(i) of
the Act. In addition, the conplainant David H MIller states that
he has voluntarily consented to the agreenent reached on his
behal f by the Secretary, and that he will w thdraw his conpl ai nt
upon the respondent's posting of a notice to enployees that it
will conmply with the provisions of sections 103(f) and 105(c) of
the Act, and paynent of a civil penalty assessnent in the anmount
of $2,000 to MSHA's O fice of Assessments. The respondent has
agreed to post the requisite notice at the mine and to pay a
civil penalty assessment of $2,000.

In further support of the settlenent, the parties state that
M. MIler received no disciplinary action fromthe respondent as
a result of his attenpts to exercise his rights as the wal karound
representative of mners and that the respondent did not docunent
the occurrence in question for purposes of placing a record of
the incident in his personnel file. Under these circunstances,
the parties are in agreement that the gravity of the violation
should be minimally reduced fromthe initial proposed range of
$2,500 to $3,000 to $2,000.

Concl usi on

After careful review and consideration of the settlenent
terms and conditions executed by the parties in this proceeding,
including M. MIller, | conclude and find that the proposed
settlement reflects a reasonable resolution of the conpl aint
filed by the Secretary on M. MIller's behalf, and that it is in
the public interest. Since it seenms clear to nme that the parties
are in agreenment with the proposed settl enent disposition of the
conplaint, | see no reason why it should not be approved. | also
find no reason for not approving the reduction of the initia
proposed civil penalty assessnent.

ORDER

The joint settlenent nmotion filed by the parties IS GRANTED
and the settlement IS APPROVED. The respondent IS ORDERED to
fully conmply with the terms of the settlement and to i medi ately
post the aforenmentioned notice at a conspicuous place at the
m ne. The respondent IS FURTHER ORDERED to pay to MSHA a civi
penalty assessnment of $2,000, for the violation in question, and
paynment is to be nade within thirty (30) days of the date of this
deci sion and order. Upon receipt of paynent by MSHA, and ful
conpliance with the terns of the settlenment, this matter is
di smi ssed.

CGeorge A. Koutras
Adm ni strative Law Judge



