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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 86-24-D
ON BEHALF OF
JOSEPH GABGSSI , Deserado M ne
COVPLAI NANT
V.

WESTERN FUELSAUTAH, | NC.
RESPONDENT

DECI SI ON AFTER REMAND
Bef ore: Judge Morris

On August 15, 1988 the Conmi ssion ruled that Joseph
Gabossi's conplaints to m ne managenent concerning the conpany's
reporting structure constituted an activity protected under the
Act and, accordingly, the Secretary nay have established a case
of unlawful discrimnation. Further, the Comr ssion noted that
"(i)t remains to be determ ned whether, on the basis of this
record, Western Fuels successfully rebutted the Secretary's case
or affirmatively defended against it." Slip op. at 6, 7

The Commi ssion order of remand basically restates its
establ i shed precedent. Specifically, an operator may rebut the
prima facie case by showi ng that the adverse action was in no
part notivated by protected activity. If the operator cannot
rebut the prinma facie case in this manner, it neverthel ess may
defend affirmatively by proving that it was also notivated by the
m ner's unprotected activity and woul d have taken the adverse
action in any event for the unprotected activity alone. Secretary
on behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786,
2797 A 2800, rev'd on other grounds sub. nom Consolidation Coa
Co. v. Marshall, 663 F.2d 1211 (3rd Cir. 81), Secretary on behalf
of Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817A818
(April 1981). See also Eastern Assoc. Coal Corp. v. FMSHRC 813
F.2d 639, 642 (4th Cir.1987), Donovan v. Stafford Constr. Co.,
732 F.2d 954, 958A59 (D.C.Cir.1984); Boich v. FMSHRC, 719 F.2d
194, 195A96 (6th Cir.1983) (Specifically approving Conmi ssion's
Pasul aARobi nette test). Cf. NLRB v. Transportation Managenent
Corp., 462 U.S. 393, 397A413 (1983) (approving nearly identica
test under National Labor Relations Act).
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In its order of remand the Conm ssion directed the Judge
to make additional findings of fact and to anal yze such
findings in accordance with applicable case law. In particular
the Comm ssion directed the Judge to consider the incident of
Novenber 9, 1985 involving Gabossi and M ne Manager Upadhyay as
well as the events surroundi ng Gabossi's discharge on January 30,
1985.

The Judge took the issues as submitted on the basis of the
present record and briefs (Order, August 18, 1988).

Based on the evidence and the record as a whole, | find that
a preponderance of the substantial, reliable and probative
evi dence establishes the following and I make these:

Fi ndi ngs of Fact
I nci dent of Novenber 9, 1984

1. On November 9, 1984, a Friday, Upadhyay and Gabossi were
di scussing an increase in Gabossi's duties. This increase
i nvol ved a conputer technician and all of the belts fromthe m ne
to the silos (Tr. 30).

2. Gabossi felt the tinme was opportune so he brought up the
i ssue of the separation of the conpany's departnents as well as
their [lack of] coordination. Gabossi showed Upadhyay Emmons'
letter (relating to Gabossi's mine foreman duties under Col orado
law) (Tr. 31, Ex. C5).

3. As soon as he read the |etter Upadhyay got "instantly"
mad and he told Gabossi that if he didn't like it he should quit;
that when Western Fuel makes a decision they're going to run it
the way they want no matter who el se doesn't like it. It was a
heat ed di scussion (Tr. 30, 31).

4. On Novenber 11th (Footnote 1) Gabossi was called to Upadhyay's
of fice. Upadhyay was very mad that he (Gabossi) had called the
State of Col orado. Upadhyay put Gabossi on probation for not
getting along with senior staff nmenbers. A heated di scussion
followed (Tr. 32, 33).

Upadhyay stated the probation would be for an indefinite
length of time (Tr. 35).
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5. The Upadhyay witten reprimand to Gabossi was given to himon
Novenber 16th (Tr. 35, Ex C3).

6. The first paragraph of the reprimnd di scusses Gabossi's
lack of willingness to work harnoniously (Tr. 36, Ex. C3).

Respondent's evidence casts the "big blowup" in a different
light. Specifically, Upadhyay had gone to Gabossi's office in the
change house to discuss a nobnitoring system an on-site research
student and duties concerning all of the silos. These were to be
Gabossi's new responsibilities (Tr. 198, 199, 472, 473).

As he started to discuss it Gabossi brought up a question
concerning his house and the conpany's failure to purchase it.
Upadhyay said the conmpany wasn't going to buy Gabossi's house.
Gabossi then "blew up" and the nmeeting becane a nanme calling
contest with Gabossi referring to Upadhyay as a "worst nine
manager" and also to "caste systens" (Tr. 198, 199, 473, 474).

I medi ately after the "blowp" Gabossi gave Upadhyay the State of
Col orado letter (Tr. 474, Ex. C5). Upadhyay said the letter
didn't nean anything. While Upadhyay said he didn't think nuch of
Gabossi he didn't raise his voice. Upadhyay |eft the room and
took the letter with him (Tr. 474).

Over the weekend Upadhyay contacted his supervisor seeking
his authority to term nate Gabossi. But the counter suggestion
was t hat Gabossi be put on probation. The probation ensued.

Di scussi on and Eval uati on

I credit Gabossi's version of the incident of Novenber 9th.
The two nen were discussing a computer technician and the silos,
both invol ving additional duties for Gabossi. These subjects
woul d, by then, be an al nbst automatic entry to Gabossi's
argunments wi th managenent over the conpany's failure to
coordi nate underground mining activities. Such safety-rel ated
conplaints with managenent were continuing, extensive and
frequent. Further, they involved Gabossi's concern for the
possi bl e revocation of his mine foreman's papers.

In addition, | reject Upadhyay's evidence. His version is
| ess than unequivocal (Transcript at 475). Further, the house
repurchase agreenent in the total record was relatively
i nsignificant when conpared with the safety related conplaints
focusi ng on the conpany reporting structure.

Respondent argues (Footnote 2) that Gabossi was not npotivated by
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safety concerns but by the house repurchase hassle. | am not

per suaded. As stated above, the house repurchase agreement and
its apparent breach was relatively insignificant in the overal
facts. | agree that certain facts are clearly confirmed by
Gabossi . Specifically, Emons did advise himthat he nust file a
conplaint in witing before Emobns would act and, further

Gabossi had originally applied for the position of mne nmanager.
However, these factors do not cause ne to conclude that Gabossi's
conplaints as to the reporting structure were other than safety
rel ated.

I nci dent invol ving Gabossi's probation and di scharge
Based on the credible record | make the foll ow ng:
Fi ndi ngs of Fact

1. Gabossi was placed on probati on on Novenber 12. A formal
| etter dated Novenber 16, 1984, recites that Gabossi's
performance had not been satisfactory. In detail, it recites as
fol |l ows:

Your willingness to work harnoni ously under the

organi zation structure put into effect by Western Fuels
has been negative. You have repeatedly objected to the
i dea of Mai ntenance Superintendent being responsible
for underground nai nt enance.

You have denonstrated your inability to work
har moni ously with other division heads and enpl oyees at
the Deserado M ne.

Your attitude towards other division heads, work
ability and habits have al ways been negative. | have
noticed this personally and al so have heard from ot her
peopl e from ot her conpani es.

Your attitude towards Western Fuels, its management and
policies has been |l ess than desirable.

You getting into argunments with nme over matters in
whi ch you shoul d not be even involved with.

| also would like to nmake it clear to you that once the
decision is made by ne on any matter that becones a
policy at the Deserado M ne, you are expected to abide
by themirrespective of what your opinion was on that
matter.

(Exhi bit C3)
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2. After Novenmber 12, 1985 Upadhyay was cool but civil to Gaboss
(Tr. 42).

3. On January 21, 1985 Gabossi brought to Upadhyay's
attention the fact that a nmechanic was falsifying MSHA el ectrica
i nspecti on books. Gabossi wanted the electrician fired (Tr. 42).

4, After January 21, 1985 Upadhyay wouldn't talk to Gaboss
(Tr. 42, 43).

5. There were no further heated di scussions, except for the
under ground safety problem (Tr. 43).

6. There were no further heated di scussi ons between Gaboss
and any ot her supervisors or departnment heads (Tr. 43).

7. After he was put on probation Gabossi becane nore qui et
at staff neetings (Tr. 44).

8. On January 30th Gabossi went to Upadhyay's office.
Upadhyay requested his resignation. Wen the conpany refused to
repurchase his home, Gabossi refused to resign. At that point
Upadhyay fired Gabossi. This neeting generated a heated
di scussion (Tr. 45).

At the same tinme Gabossi received a termnation letter. |t
read as foll ows:

West ern Fuel sAUtah, Inc. at the Deserado M ne needs to
have enpl oyees who can act together as a team
especially now in view of our small workforce. Your
efforts have not been directed towards that end. For
this reason, your enploynent shall be term nated at
Western Fuel sAUtah, Inc. effective inmrediately.

In an effort to be fair and equitable, you shal
recei ve your normal conpensation through February 15,
1985. Your current health insurance shall be termn nated
March 1, 1985 and if you desire to convert to a private
policy it will be incunbent on you to investigate this
privil ege.

(Tr. 45, Ex. C2)

9. Gabossi told Upadhyay it was pretty bad that he "got run
off" for showing hima letter fromthe State of Col orado and for
his concern for the safety and health in the coordi nation between
departments (Tr. 46).
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Respondent's evi dence casts the events of Gabossi's ternination
along different lines. It indicates that on January 29, 1985,
A.B. Beasley gave his letter of resignation to Upadhyay (Tr. 484,
485). Beasley stated to Upadhyay that he was resigning because he
couldn't work with Gabossi (Tr. 485).

When Beasley left (after the conference), Upadhyay concl uded
peopl e were | eaving because of Gabossi's inability to work with
them So Upadhyay tal ked to the conmpany's top officer. Perm ssion
was then granted to terninate Gabossi (Tr. 486, 487).

Upadhyay cal | ed Gabossi to his office and gave himthe
option of resigning. When Gabossi refused to resign Upadhyay
fired him (Tr. 488).

Gabossi said "Bullshit, you cannot get away with it, you are
the worst m ne manager |'ve ever worked for." Upadhyay said he
didn't want to hear anything further so he opened the door and
Gabossi left (Tr. 488).

Di scussi on and Eval uati on

A conflict exists in the two versions of the evidence
concerning the events at the time Gabossi was fired.

Basi cal | y, Gabossi contends he was fired because he was not
a "team player." That is, his long and continuing conflict with
managenment over its inadequate reporting structure finally
renoved himfrom"the team"”

On the other hand, respondent's position is that the conpany
fired Gabossi because of Beasley's conflict with Gabossi which
caused Beasley to resign. In sum Upadhyay did not | ook forward
to obtai ning a new mai nt enance supervisor and |later |losing his
services due to Gabossi's conflicts with nmanagenent and whoever
m ght be the naintenance supervisor.

On these credibility issues | credit Gabossi's version. The
term nation letter recites the conpany needs enpl oyees "who can
work together as a team" Further, Gabossi's efforts have not
been directed "towards that end." Gabossi was not a "team nmenber"
because he refused to go along with the conpany's organi zationa
plan. This issue, a safety related conplaint, predom nates in the
evi dence. The conpl aint was nade ten to fifteen tinmes. As Gaboss
indicated, it got to be a "headache." But Upadhyay did not seem
to be willing to work on the problem (Tr. 26, 126).



~1468

| reject respondent's claimthat Gabossi was fired because
Beasl ey resigned due to his conflicts with Gabossi. It is true
there were conflicts between Beasl ey and Gabossi, but such
conflicts did not cause Beasley's resignation (Tr. 430, 435).
Beasl ey' s resignation occurred for the reasons stated in his
letter of resignation; namely, higher salary, larger community
and nore resources with which to neet the chall enges of a
mai nt enance superintendent (Ex. R4). |If the Gabossi conflicts
with Beasley were the "primary reason" (Footnote 3) for Beasley's
resignation there should have been in the very | east a vague
reference to it in Beasley's resignation letter. In sum | find
Beasley's letter of resignation to be nuch nore persuasive than
Beasl ey' s and Upadhyay's contrary oral testinmony at the hearing.

The Conmmi ssion has ruled that Gabossi's safety related
conpl aints concerning the conpany's reporting structure may have
been an activity protected under the Act. Slip op. at 2. For the
reasons stated herein | conclude such conplaints were, in fact,
safety rel ated.

Respondent asserts 4 that the Judge in his initia
deci sion specifically found that respondent woul d have di scharged
Gabossi in any event for his unprotected activity. Respondent
sets forth a portion of the Judge's decision. Slip op. at 25.
(August 21, 1988).

Respondent has nmisconstrued the Judge's initial decision. In
that decision | ruled that Gabossi's unprotected activity "was
hi s continued clash with managenment over the reporting
structure."” The trial Judge's narrow view of the Act's protective
unbrella of the anti-discrimnnation provisions of section
105(c) (1) was held to be erroneous in the order of remand. Slip
op. at 1, 2 (August 15, 1988).

On the facts stated above, | conclude that Gabossi was
di scharged because of his protected activity.

Further, the operator's defense had not prevailed. The
operator was not notivated by an unprotected activity when it
fired Gabossi.



~1469

Even if | were to credit respondent's version that Beasley
triggered Gabossi's firing (which I do not), | would neverthel ess
hold that the operator's discharge of Gabossi was notivated in
part by his protected activity; nanmely, his prolonged conplaints
over the conpany's reporting structure.

The conpl ai nt of discrimnation should be affirned.
Damages

The Senate Report, with respect to relief in section 105
cases, states as follows:

It is the Conmttee's intention that the Secretary
propose, and the Conmi ssion require, all relief that is
necessary to nake the conplaining party whole and to
renmove the deleterious effects of the discrimnatory
conduct including, but not limted to reinstatenent
with full seniority rights, back-pay with interest, and
reconmpense for any special damages sustained as a
result of the discrimnation. The specified relief is
only illustrative.

S. REP. NO. 95A181, 95th Cong., 1st Sess. 37 (1977),
reprinted in LEG SLATI VE HI STORY OF THE FEDERAL M NE
SAFETY AND HEALTH ACT OF 1977, 95th Cong., 2d Sess., at
625 (1978).

Gabossi does not seek reinstatenment. The claimfor damages
here focuses on salary, medical and dental expenses, the failure
of the respondent to repurchase Gabossi's hone and incidenta
costs related to refinancing and selling the house.

Sal ary

When Gabossi was fired his annual salary was $52,000. His
term nation notice indicates his normal conpensation was paid
t hrough February 15, 1985. (Ex. C2). The uncontroverted evi dence
further shows the enployees on the payroll received a 5.8 % pay
rai se on January 21, 1985 (Tr. 50, 167A169, Ex. Cl1). Gabossi did
not receive the increase because he was on probation. On the
uncontroverted evidence | conclude Gabossi's | ost wages are:

Si x nmonths wi thout enploynment (February 15 to August
15) @ $4,584.66 per nonth, or $27,507. 96.

The nonthly salary includes the 5.8 % i ncrease given other
enpl oyees on January 21, 1985.
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Ot her Appropriate Relief

It nmust be determ ned whether the additional specia
damages whi ch Conpl ai nant seeks may be awarded as

"ot her appropriate relief" under section 105(c)(2). In
the words of the Senate Report quoted, supra; such
damages are awarded when they are sustained "as a
result of" the discrinmnation. It has been held that in
order to be recoverabl e, damages nust be proved to be
the proximate result of the conplained wong. Classic
Bowl, Inc. v. AMF Pinspotter, Inc. 403 F.2d 463 (7th
Cir.1968). The | egal concept of proximty is applicable
to ascertain and neasure damages. The necessary and
appropriate limts of judicial inquiry are served by

di sregarding remote effects. Comonweal th Edi son
Conpany v. AllisAChal mers Manufacturing Conpany, 225

F. Supp. 332 (N.D.111.1963). UMM on behal f of Moore, et
al v. Peabody Coal Conpany, 6 FMSHRC 1920 (1984).

Medi cal and Dental Expenses

The medi cal and dental expenses clainmed here are in the
amount of $1,313. The evidence shows Gabossi apparently did not
present any clains to the insurance carrier within 30 days after
hi s di scharge (during the period when his policy remained in
effect). However, if Gabossi had not been ternminated his
i nsurance coverage woul d have been in effect. Accordingly, |
believe it is appropriate that these additional special damages
of $1, 313 be awarded as "other appropriate relief" under section
105(c) (2) of the Act.

Repur chase of Gabossi's House

The evi dence shows that respondent agreed to repurchase
Gabossi's house in Rangely (Colorado) if he left the conpany
within three years. The repurchase price was to be for the amount
Gabossi had paid for it (Tr. 55, 56, 169A171).

The original house | oan had been guaranteed by respondent.
The | oan was i nmmedi ately due when he was terminated. In order to
prevent foreclosure Gabossi secured a new |l oan. | calcul ate
Gabossi's damages as fol |l ows:

Purchase Price 2A17A83 $119, 000

Actual Resale Price 114, 000
Loss due to respondent's

failure to repurchase house $ 5,000
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I nasnuch as respondent agreed to repurchase the house at
Gabossi's "purchase price" (Tr. 56), this award does not
enconpass i nprovenments of $1,273.09 made by Gabossi. Respondent
should not be held liable for a loss it did not agree to pay. In
other words, | believe the loss incurred by Gabossi fromthe
house i nprovenents are renote damages.

Addi ti onal house expenses i ncl ude:

Fees for abstract conpany $ 223.25
Real estate agent fee 2,500. 00
Interest paid to secure |oan

to prevent foreclosure 3, 015. 85

Total incidental house expenses $5, 739. 10
In sum the total danmges are $39, 560. 06.
For the foregoing reasons | enter the follow ng:
ORDER

1. The conplaint of discrimnation filed herein is
sust ai ned.

2. Respondent is ordered to pay to conplainant within 40
days of the date of this decision the sumof $39,560.06 with
interest. Said interest should be cal culated by using the fornula

set forth in the case of Secretary ex rel Bailey v.
Ar kansasACar bona, 5 FMSHRC 2042 (1983).

John J. Morris

Adm ni strative Law Judge

R
Footnote starts here: -

~Foot not e_one

1 The testinony reflects this conversation also took place
on Novenber 12 (Tr. 34).

~Foot not e_t wo

2 Brief filed before Commi ssion at 3, 4.
~Foot note_t hree

3 Respondent's brief before Conm ssion at 4.
~Foot not e_f our

4 Brief filed before Conmm ssion at 8.



