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Beckl ey No. 2 M ne
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DECI SI ON

Appearances: Webster J. Arceneaux, Ill, Esq., Mlntyre,
Havi | and & Jordan, Charleston, West Virginia
and Joyce Hanula, United M ne Workers of
America, Washington, D.C. on behalf of the
Petitioner;

John T. Scott, 111, Esqg., Crowell & Moring,
Washi ngton, D.C. on behalf of the Respondent.

Bef ore: Judge Melick

This case is before ne upon remand by the Comn ssion for
further proceedings consistent with its decision issued May 13,
1988. The case was initiated by the United M ne Workers of
Anerica (UMM) under section 111 of the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. O 801 et seq., the "Act," to obtain
conpensation fromthe Ranger Fuel Corporation (Ranger). (Footnote 1)
The UMMA seeks conpensation pursuant to the third sentence of section
111 for an idling of mners on May 30 and 31, 1986, follow ng the
i ssuance by the Secretary of Labor of "inmm nent danger"”

Wt hdrawal Order No. 2577281, issued pursuant to section 107(a)
of the Act. The issues now before ne are whether the underlying
wi t hdrawal order is "final" within the nmeaning of section 111
and, if so, whether that order was issued for a violation of a
mandatory health or safety standard, i.e. whether there was a
causal nexus between the fact of violation and the w thdrawa
order.
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The UMM maintains that the Section 107(a) w thdrawa
order that idled the mners had become final upon Ranger's
failure to contest it within the 30 day tinme period set forth
in section 107(e)(1) of the Act. (Footnote 2) Ranger adnmits that it did not
apply for review of the order under those statutory provisions and
acknow edges that the order was therefor "final" between the
Secretary of Labor and itself. It argues however that the order
is not "final" as between itself and the UMM and that issue can
now be lititgated in this proceedi ng under section 111 of the
Act .
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Section 111 of the Act does not in itself however provide any
specific right of action or proceeding to challenge the section
107(a) withdrawal order. To determ ne whether such an order is
"final" within the nmeaning of section 111, reference nust
therefore be made to the specific provisions of the Act
authorizing the formof action over which the Commi ssion may
judicially preside. See Kaiser Coal Corporation v. Secretary and
UMM, Docket WEST 88A131AR, deci ded September 27, 1988. In this
case, since it involves an order issued under Section 107(a) of
the Act, the relevant provisions are found in Section 107(e) of
the Act. Since no application for review of the order herein was
filed in any such proceeding that order is now "final" within the
meani ng of Section 111.

Mor eover the Conmission, by its earlier ruling in this case
(10 FMSHRC 612) woul d appear to preclude litigation of the
underlying order. In dealing with the issue of whether Ranger's
paynment of the civil penalty proposed for the underlying
violation of 30 CF. R 0O 75.329 and its failure to have contested
the citation charging that violation precluded it from contesting
the violation in this conpensati on proceedi ng, the Comm ssion
stated as fol |l ows:

In addition, we agree with the Secretary that allow ng
an operator to challenge in a conpensation proceedi ng
the fact of violation despite having paid the rel evant
civil penalty would inproperly place mners and their
representatives in a prosecutorial role. The Secretary,
as enforcer and prosecutor of the Mne Act, is a party
to a section 105 enforcenent proceeding but not to a
section 111 conpensation proceeding. [citations
omtted] If an operator were pernmtted to make the kind
of chall enge advocated by Ranger, miners and their
representatives would be required to perform functions
properly resting within the Secretary's domain in order
to prove the underlying violation or the validity of
the citation or order in which the allegation of

vi ol ati on was contained. G ven the unified schene of
the M ne Act, we find unconvincing Ranger's assertion
that it would not be inconsistent to allowit to
chal l enge the fact of violation in a conmpensation
proceedi ng even though it chose not to contest the

all egation of violation in an enforcement proceeding.
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The situation herein is closely anal agous and the underlying
principle the same. Clearly the Conmi ssion would find it
i nappropriate to "place mners and their representatives in a
prosecutorial role" to litigate in a section 111 conpensati on
proceedi ng what, in essence, is the validity of the "imm nent
danger" withdrawal order. | amtherefore constrained to find that
Wt hdrawal Order No. 2577281 became final upon Ranger's failure
to apply for review or contest that order within the tinme set
forth in section 107(e)(1) of the Act and that the order and the
underlying i ssue of whether that order was based upon an
"inm nent danger” cannot now be contested in this conpensation
proceedi ng under section 111 of the Act. The assertion of
"i mm nent danger" contained in the order nust accordingly be
regarded as true. See A d Ben Coal Co., 7 FMSHRC 205 (1985).

The second issue before me is whether a causal nexus existed
between the violation of a mandatory standard and the "i mi nent
danger" order. In its earlier decision in this case the
Commi ssion held that section 104(a) Citation No. 2577283, which
charged a violation of a mandatory standard, was final and that
it could not now be relitigated. 10 FMSHRC at 619. Accordingly in
the context of this case the assertions of violation in that
citation nmust be accepted as true. O d Ben Coal Co., supra. Thus
it is established and proven that on May 29, 1986, at the Ranger
Beckl ey No. 2 Mne "the bl eeder systemfailed to function
adequately to carry away an explosive m xture of nethane in the
tail entries of the 7 East Longwall Section (013A0) starting at
survey station 3824 in the No. 3 entry and extending inby for at
| east 500 feet". (See Petitioner's Exhibit No. 2)

The specific issue remaining is whether these conditions
establishing a violation of the mandatory standard were
sufficiently related to the existence of the "expl osive m xture
of nethane gas in excess of five percent ... present in the
Seven East O0A13A0 Section in the No. 3 entry side of the |ongwal
begi nni ng at Spad No. 3824 and extending inby" [as charged in the
section 107(a) withdrawal order] so as to constitute the required
causal nexus. As previously noted, in evaluating the evidence in
this regard the allegations in the w thdrawal order nust also be
accepted as true. O d Ben Coal Co., supra. | therefore disregard
any evidence conflicting with the relevant allegations of fact
set forth in Citation No. 2577283 and Order No. 2577281
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G ven these established facts and considering the credible
testi mony of the issuing inspector, WlliamUhl, it is clear that
the required causal nexus did in fact exist. (Footnote 3) Inspector
testified that while conducting his inspection on May 29, 1986,
he heard what he considered to be a mgjor roof fall in the gob
area and opined that this was the underlying cause for the excess
met hane cited in the withdrawal order. Uhl also testified however
that these nethane |evels which led to the issuance of the
wi t hdrawal order would not have been present had the cited
bl eeder system been working properly. According to the expert
testi mony of Inspector Uhl then, the inadequate bl eeder system
was al so a factor in causing the excess nethane charged in the
wi t hdrawal order

Ranger Seni or Safety Supervisor, Ken Purdue, disagreed with
Unl. He testified that the anpunt of air in the bl eeder system
was adequat e under MSHA standards and that the inundation of
met hane in this case was so exceptional and abnormal as to be
beyond the capabilities of even an adequate bl eeder system

I find however that the testinony of Inspector Uhl is the
nmore credi ble. According to Unhl if the bl eeder system was
adequate it would have diluted the excess nmethane and rendered it
harm ess. Indeed it may reasonably be inferred that if the
bl eeder system does not performthe very function it is designed
for, then it is not an adequate system Accordingly |I find that
the cited violative condition i.e. an inadequate bl eeder system
was a causal factor for the existence of the explosive m xture of
met hane found and cited by Inspector Uhl in the w thdrawal order
at bar. Under the circunstances the requisite causal nexus has
been establi shed.

Accordingly the mners listed in the Joint Stipulation
(incorporated by reference hereto) are entitled to conpensation
equal to the wages which woul d have been paid to them (set forth
in the Joint Stipulation) for work they were schedul ed to perform
on May 30A31, 1986, but were unable to because they were idled by
Wt hdrawal Order 2577281

unl
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ORDER

Ranger Fuel Corporation is hereby directed to pay
conpensation in accordance with the Joint Stipulation subnmtted
in this case and incorporated by reference hereto in the stated
anounts and to the designated mners, plus interest calculated in
accordance with the fornmula set forth in Secretary v. Arkansas
Carbona Co., and Wal ker, 5 FMSHRC 2042 (1986), within 30 days of
the date of this decision.

Gary Melick
Adm ni strative Law Judge
(703) 756A6261

Footnote starts here: -

~Foot not e_one
1 Section 111 provides in part as foll ows:

[1] If a coal or other mne or area of such mne is
cl osed by an order issued under section 103, section 104, or
section 107 all mners working during the shift when such order
was i ssued who are idled by such order shall be entitled,
regardl ess of the result of any review of such order, to ful
conpensation by the operator at their regular rates of pay for
the period they are idled but for not nore than the bal ance of
their shift. [2] If such order is not term nated prior to the
next working shift, all mners on that shift who are idled by
such order shall be entitled to full conpensation by the operator
at their regular rates of pay for the period they are idled, but
for not nore than four hours of such shift. [3] If a coal or
other mne or area of such mne is closed by an order issued
under section 104 or section 107 of this title for a failure of
the operator to conply with any mandatory health or safety
standards, all miners who are idled due to such order shall be
fully conpensated after all interested parties are given an
opportunity for a public hearing, which shall be expedited in
such cases, and after such order is final, by the operator for
lost tine at their regular rates of pay for such tine as the
m ners are idled by such closing, or for one week, whichever is
the lesser....

~Foot not e_t wo
2 Section 107(e)(1) provides as follows:

Any operator notified of an order under this section or

any representative of mners notified of the issuance,

nodi cation, or term nation of such an order may apply to the
Commi ssion within 30 days of such notification for reinstatenment,
nodi fication or vacation of such order. The Commi ssion shal

forth with afford an opportunity for a hearing (in accordance
with section 554 of title 5, United States Code, but wi thout



regard to subsection (a)(3) of such section) and thereafter shal
i ssue an order, based upon findings of fact, vacating, affirmng
nodi fying, or terminating the Secretary's order. The Conmi ssion
and the courts may not grant tenmporary relief fromthe issuance
of any order under subsection (a).

~Footnote_t hree

3 Although the subject citation was issued on June 3, 1986,

it is clear that it was based upon conditions existing as early
as May 29, 1986. The issuance was del ayed by the anal ysis of an
air sanple which had been collected on May 29, 1986.



