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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 88-119
PETI TI ONER A.C. No. 36-07571-03516
V.

JPLM) Strip M ne
VESTRI CK COAL COVPANY,
RESPONDENT

DECI SI ON

Appearances: Therese |. Salus, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary;
Raymond Westrick, Omer, Westrick Coal Conpany,
Patton, Pennsylvania, for the Respondent

Bef or e: Judge Wei sberger
St atenent of the Case

In this case, the Secretary (Petitioner) has filed a
Petition for Assessnent of the Civil Penalty alleging that the
Respondent, on July 1, 1987, violated 30 CF. R 0O 77.1710(d).
After the Operator (Respondent) filed an Answer, a Prehearing
Order was issued on March 11, 1988, to which the Respondent did
not conply. Subsequently on April 11, 1988, Petitioner filed a
Motion to Dismiss Respondent's Notice of Contest on the ground
that Respondent did not conply with the terns of the Prehearing
Order. Respondent did not file any response to Petitioner's
notion, and on April 21, 1988, a Show Cause Order was i ssued,
directing Respondent to conply with the terns of the Prehearing
Order, or show cause why it should not be held in default for
failure to conply with the Prehearing O der. The Show Cause Order
further provided that if Respondent shall not file any response
by May 2, 1988, a default judgnent shall be entered in favor of
Petitioner. No response was filed by Respondent, and on May 25,
1988, a Default Decision was entered. On June 24, 1988,
Respondent filed a Petition for a Discretionary Review. The
Commi ssion, by Order dated July 8, 1988, vacated the Default
Deci sion to all ow Respondent to present reasons for failures to
respond to the previous Orders, and allow the Petitioner to
i nterpose any objections to relief fromthe Default Decision. The
Order further
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provi ded that, should it be determned that relief from default
is "appropriate,” the civil penalty issues in this matter should
be resol ved. Pursuant to the Order and pursuant to Notice, a
hearing was held in Indiana, Pennsylvania, on August 18, 1988.

At the hearing, Raynond Westrick, Respondent's owner,
testified with regard to the reasons for his failure to respond
to the previous Orders. | found persuasive the testinony of
Westrick, a non-attorney, who was appearing pro se, that he did
not have any office help, was personally involved wth many
matters dealing with his mne, and had health problens at the
time the Orders were received. According to Westrick, his wife
signed the registered postal receipt for the Orders concerned,
and he described his wife as forgetful, and tending not to give
messages. Westrick also testified that he was confused by the
various correspondence he had received concerning this and other
all eged violations. Taking all these factors into account, as
well as Westrick's age, | concluded that it was in the interests
of justice, and appropriate, for the case to be heard on the
merits. The case was heard on the nerits on August 18, 1988.
Gerry Boring testified for Petitioner, and Raynond Westrick
testified for Respondent.

Citation
Citation 2697967 issued on July 1, 1987, states as foll ows:

"Observed two nen working in the active 001 pit,
repairing a caterpillar bulldozer, and were not wearing
hard hats to protect themfromfalling hazards (debris
fromthe highwall)."

On August 25, 1987, the Citation was nodified to a 104(d) (1)
Citation.

Regul ati on

30 CF.R 0O 77.1710 provides as pertinent that each enpl oyee
working in a surface coal mne shall be required to wear
protective clothing and devices including "* * *(d) a suitable
hard hat or hard cap when in or around a mne or plant where
falling objects may create a hazard. "

Stipul ations

1. The J.P.L.MJ. Strip Mne is owed and operated by
Respondent, Westrick Coal Conpany.
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2. The mine is subject to the jurisdiction of the Federal M ne
Safety and Health Act of 1977.

3. The Admi nistrative Law Judge has jurisdiction over this
proceedi ng pursuant to Section 105 of the Act.

4. The subject citation, the nodification order, and
term nations were properly served by a duly authorized
representative of the Secretary of Labor upon an agent of the
Respondent on the dates, times and places stated therein. They
may be admitted into evidence for the purpose of establishing
their issuance, but not for the truthful ness or the rel evancy of
any statenment asserted therein

5. The Parties stipulate to the authenticity of the
exhibits, but not to the relevance nor to the truth of the
matters asserted therein.

6. The alleged violation was pronptly abat ed.

7. The J.P.L.MJ. Strip Mne, the only m ne operated by
Westrick Coal Conpany, was produci ng 37,279 annual production
tons in 1987.

Fi ndi ng of Facts and Di scussion

Gerry Boring, a MSHA | nspector, testified that on July 1,
1987, when he inspected Respondent's JPLMJ] Strip Mne, he
observed two nmen in the pit doing repair work on a dozer. These
men were not wearing hard hats. He indicated that there was no
hazard of falling rocks to these men fromeither the highwall
where clearing was perfornmed 100 to 150 feet away, nor was there
a hazard of falling objects fromthe |oading of trucks which were
hauling dirt fromthe highwall. However, according to Boring,
trucks transporting stones and rocks had, on their way to the
haul road, which was at an el evated grade, passed within 15 to 20
feet fromand on the same |level of the men repairing the dozer
It was Boring's testinony that the trucks, transporting itens
that varied from pul verized material to rocks wei ghing a couple
hundred pounds, were open at the rear end, had a slight pitch
and were not covered. As such, he opined that as these trucks
travel approxinmately 5 mles an hour over a "rough" road, they
coul d bounce and sway, causing rocks to fly out of the trucks,
(Tr. 62), and hit the men on the head, causing a possible
fracture to the skull, depending upon the size of the materia
thrown out of the trucks. Wth regard to the condition of the
road, he testified that Respondent had four or five trucks going
back and forth, |oading and unloading, and this truck traffic
"creates" ruts in the road which is made out of dirt and stone
(Tr. 89). He also indicated that there was a hazard to the nen in
being hit in the head when performng the repair work with
wr enches.
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According to Boring, one of the nen performng the repair work
wi t hout a hard hat was Alfred Lieb, Respondent's pit foreman. In
the opinion of Boring, the latter should be famliar with the
requirement with regard to wearing hard hats. Boring opined that
Lieb did not show reasonable care in not wearing a hat, and did
not set a proper exanple for the nen he had to supervi se.
However, Boring indicated that he does not know of any such cases
where one has been injured due to the |lack of wearing a hard hat.
He al so indicated that he never observed such an incident. Also,
on cross-exam nation, he was asked whether he saw anything that
could fall off the side of the trucks, and indicated that he did
not recall. Also, on cross-exam nation, he was asked whether he
observed how high the material was piled in the trucks and he
i ndi cated that he could not recall

Raymond Westrick, Respondent's owner, testified that the
trucks in question had a bed which sloped down to the cab which
had a protector to prevent the stones fromhitting the cab. He
al so indicated that the materials that the trucks were
transporting fromthe overburden contain stones which wei ghed up
to 40 pounds. According to his testinmony, the trucks were | oaded
with buckets, each one containing 6 to 8 tons. He said that the
35Aton trucks were |oaded with three buckets, and the 50Aton
trucks were | oaded with four buckets. He said that he observed
the trucks | oaded on July 1, 1987, and the biggest piece of rock
in the trucks was about 50 to 60 pounds, and the trucks were
| oaded only about 60 percent. He said that in his opinion, there
was no danger of rocks falling out of the trucks, and that he had
never observed rocks falling out of the trucks. According to his
testi mony, |oaded trucks traveled fromthe overburden to the hau
road and passed the nmen in question, who were approximtely 175
feet away. He described the surface that the trucks travel ed on
fromthe overburden to the haul road as being "snooth as gl ass"
and conprised of solid slate (Tr. 130). He described the surface
as being real hard and up to 3 inches thick. He said that the
last tine it was scraped by a | oader was probably the previous
day, but that he did not recall. Also, his testinony indicated,
in essence, that there was no physical barrier preventing the
trucks traveling closer to the nmen in question while going from
t he overburden to the haul road and back agai n.

Based upon the testinmny of both w tnesses, it appears
uncontroverted that uncovered trucks, open in the back
containing materials with rocks up to 60 pounds, were traveling
in the pit area at approximately 5 miles an hour. Should these
trucks sway or bounce, it is not entirely inconceivable that some
rocks m ght
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fall out and hit the men in question, depending upon their

di stance fromthe truck. Accordingly, since there is some
possibility of this hazard occurring, and that it is not totally
i mpossi ble, | must conclude that section 77.1710(d), supra, has
been violated, in that the men, not wearing hard hats, would be
exposed to this hazard.

Petitioner herein has alleged the violation to be
significant and substantial. In essence, according to Boring
there was a |ikelihood of a rock being thrown fromthe uncovered,
open-ended trucks based upon their uncovered condition, speed of
5 mles an hour, the rough condition of the road with ruts, and
the proximty of 15 to 20 feet fromthe men in question. However
I found Westrick's testinony nore persuasive with regard to the
condition of the surface the trucks traveled and the path they
took in relation to the men. It does not appear that Boring
observed Respondent's operation on nmore than the one occasion
when he made his inspection on July 1, 1987. Neither the
cont enporaneous notes of Boring (Government Exhibit 4), nor the
narrative of the Citation issued on July 1, 1987, contains any
description of the road condition, the level of the material in
the trucks, or the distance that the men in question were from
the path taken by the trucks which were |oaded. It would thus
appear that Boring's testinony was based upon his current
recoll ection of one visit nmore than 2 years ago. In contrast, |
find Westrick's description of the path taken by the | oaded
trucks to be nore accurate, as he related the path taken to both
the haul road and the overhang where the trucks actually did
their | oading. Al so, inasnmuch as Westrick was in the pit on a
frequent and regular basis, | find his description of the surface
nmore credi ble. This conclusion is al so based upon ny observati ons
of his deneanor. Also, although Boring could not recall how high
the material was piled in the truck, | find Westrick's testinony
that the trucks were filled to only 60 percent of their space
nore credible, as it was based upon his recollection of the
tonnage capacity of the trucks and the nunber of buckets each
truck was | oaded. Hence, | find that it has not been established
that the road was rough, and that the material in the truck was
piled nmore than 60 percent of the volunme capacity. Nor has it
been established that the trucks were traveling within 15 to 20
feet of the men, nor has it been established that the trucks
travel ed in an upgrade fromthe nmen in close proximty. |
therefore find that it has not been established that there is any
i kelihood of the hazard of falling rock occurring. In addition
I note that even Boring indicated that, in essence, he does not
have any know edge of nmen wi thout hats being injured from rocks
falling out of trucks in simlar circunstances. Al so Boring
i ndi cated that there was no hazard frommaterial falling on the
men fromthe highwall work or fromthe | oading of the trucks. He
i ndicated that the nen m ght have been injured fromthe wenches
they were working wth.
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However, it is clear that this hazard is not within the purview
of section 77.1710(d), supra, which refers to a hazard from
"falling objects.” Further, there is no evidence upon which to
conclude that there was a |likelihood to any degree of this injury
occurring froma wench. Therefore, for these reasons, | nust
conclude that it has not been established that the violation
herein was significant and substantial (See, Mthies Coa

Conpany, 6 FMSHRC 1 (January 1984)).

Petitioner relies upon Secretary v. Turner Brothers, Inc., 6
FMSHRC 2125 (January 1984). However, | do not find Turner
Brothers, supra, to be relevant to the disposition of this case
at bar. In Turner Brothers, supra, Judge Koutras affirmed a
finding of significant and substantial with regard to a violation
of section 1710, supra, as the testinony indicated that the
m ners therein, not wearing hard hats, were exposed to the hazard
fromfalling rocks fromthe highwall. In contrast, in the case at
bar, according to Boring, there was no evidence of any hazard of
rocks falling fromthe highwall

The citation herein was nodi fi ed on August 25, 1988, and
upgraded to a 104(d)(1) Citation, because, according to Boring,
one of the nmen not wearing a hard hat was Respondent's foreman,
who "should be famliar with the requirenents with reference to
wearing hard hats" (Tr. 80). There was no further evidence
adduced with regard to the issue of unwarrantable failure. The
Commi ssion has recently held that unwarrantable failure is nore
than ordi nary negligence and requires aggravated conduct. (Enmery
M ni ng Corporation 9 FMSHRC 1997 (Decenber 1987)). Inasnmuch as
t he evidence herein has failed to establish a |likelihood of a

hazard created by falling objects, | conclude that there was no
aggravat ed conduct in Respondent's foreman not having worn a hard
hat. Accordingly, | conclude that the violation herein was not

caused by Respondent's unwarrantable failure.

As anal yzed above, infra, because it has not been
established that an injury herein was likely to occur, | conclude
that the gravity herein was |ow | conclude that Respondent's
foreman, Lieb, who did not wear a hard hat, should have been
aware of the regulation in question and shoul d have set a better
exanple for the nen that he had to supervise. Accordingly, | rate
the negligence herein as noderately high. Westrick indicated, in
essence, that inposition of a penalty herein would affect
Respondent's ability to continue in business as it is ready to go
out of business, and that this Citation, along with other
Citations that it had received, is forcing it into bankruptcy.
However, although he indicated that it was hard to answer whet her
Respondent had a profit in 1987 and 1986, he indicated that it
did pay taxes and that Respondent was al ways able to pay its
enpl oyees on time. Accordingly, | conclude that the inposition of
a penalty herein
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woul d not affect the Respondent's ability to continue in

busi ness. | also have taken into account all the remaining
statutory factors as stipulated to by the Parties. Based upon al
t he above, and especially the ow | evel of gravity herein, |
conclude that a penalty of $50 is appropriate.

ORDER

It is ORDERED that the Citation 2697967 is hereby amended to
reflect the fact that the violation is not significant and
substantial, nor is it a result of Respondent's unwarrantable
failure, and accordingly it is anended to a 104(d) Citation. It
is further ORDERED that the Respondent shall pay a civil penalty
herein of $50 within 30 days of the date of this Decision

Avram Wei sber ger
Adm ni strative Law Judge



