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Solicitor, U 'S. Departnent of Labor, Nashville,
Tennessee, for the Petitioner;
James H. Neely, Safety Director, Hoover, Inc.
LaVergne, Tennessee, for the Respondent.

Bef or e: Judge Koutras
St at enent of the Proceedings

These proceedi ngs concern civil penalty proposals filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking civil penalty assessnents for two all eged
vi ol ati ons of certain mandatory safety standards found in Part
56, Title 30, Code of Federal Regul ations. The respondent filed
tinmely answers contesting the proposed civil penalties and
heari ngs were held in Nashville, Tennessee. The parties waived
the filing of posthearing proposed findings and concl usi ons.
However, all oral arguments made by the parties on the record
during the course of the hearings have been considered by nme in
t he adj udi cation of these cases.

| ssues

The issues presented in these cases are (1) whether the
conditions or practices cited by the inspector constitute a
violation of the cited nandatory health standards, (2) the
appropriate civil penalty to be assessed for the violation,
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taking into account the statutory civil penalty criteria found in
section 110(i) of the Act, and (3) whether the violations were
"significant and substantial."”

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977; Pub. L.

95A164, 30 U.S.C. [ 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S. C. 0O 820(i).

3. Commission Rules, 29 C.F.R [0 2700.1 et seq.

Sti pul ati ons

The parties stipulated to the following (Tr. 5A8; Pretria

Joint Stipulations):

1. Hoover, Incorporated is a Tennessee corporation
which is in the business of surface mning and
produci ng crushed linmestone for resale in interstate
comrerce, and thus is subject to the jurisdiction of
the Federal M ne Safety and Health Revi ew Commi ssion
and its adm nistrative |aw judges.

2. As of June 1987, Hoover, Incorporated operated the
Donel son Pike Quarry and MIIl in Nashville, Tennessee,
whi ch enpl oyed 41 men and produced approxi mtely
5,331.33 tons of crushed |inmestone per day. On October
2, 1987, Hoover, Incorporated closed the Donel son Pike
Quarry and MIIl and is no | onger operating at that
site. Al of its operations in the State of Tennessee
are now |l ocated in Rutherford County. From June 1987
through April 1988, Hoover, Incorporated overall has
enpl oyed 181 nmen and produced an average of 9,734.64
tons of crushed |inestone per day.

3. Lawson Beech was the superintendent of the Donel son
Pi ke Quarry and MII in June 1987. T.S. Hoover was and
is the president and majority stockhol der of Hoover

I ncor por at ed.

4. The Donel son Pike Quarry and MI| began operations
in 1957, and renmined in active operation until October
1987.
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5. On June 1, 1987, at approximately 10:30 a.m, during a regular

i nspection of the quarry site, MSHA Inspector Donal d Baker

observed an enpl oyee sitting on an "I" beam using a hamer to hit
a metal chute obstructed by crushed |imestone. The enpl oyee was
not wearing a safety belt or line while performng this task.

beam was approximately 8 1/2 feet above the | evel ground.

been raining earlier that norning, and the enpl oyee's shoes were

wet and nuddy.

6. On June 18, 1987, in response to a conplaint by a
former enpl oyee, MSHA | nspector Lloyd Cloyd tested the
brakes of a 35Aton Caterpillar truck, No. 505029, owned
by Hoover, Incorporated and used at the Donel son Pike
Quarry and MIIl. The brakes were tested on an inclined
road in the quarry, with the truck enpty, and the

i nspector sitting in the seat beside the driver. \Wen
the brakes were applied, the truck did not cone to a
conpl ete stop. The truck was traveling between eight
and nine nmiles per hour when the brakes were appli ed.

7. The truck was immediately taken to the shop for
repairs. A new equalizer, or slack adjuster, was
i nstall ed.

8. Two days earlier, on June 16, 1987, the brakes on
the truck had been worked on by a repairmn.

9. The total penalty assessnment for both cases of
$147.00 woul d have a negligible effect on the ability
of Hoover, Incorporated to continue in business.

Di scussi on

The contested citations issued in these proceedi ngs are as
fol |l ows:

Docket No. SE 87A116AM Section 104(a) "S & S" Citation No.
3052407, issued on June 1, 1987, by MSHA Inspector Donald R
Baker, cites a violation of mandatory safety standard 30 CF. R O
56. 15005, and the condition or practice is described as foll ows:
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An enpl oyee was observed sitting on an "I" beam using a hamrer to
hit a metal chute that was hung-up with crushed |imestone. The
enpl oyee wasn't wearing a safety belt and line to prevent a fal
to ground level if he slipped off this "I" beam The "I" beam was
wet and nmuddy. A fall of approximately ten feet to ground |eve
exists at this location. This work was being perforned at the
primary crushing and screening plant.

Petitioner's Testinmny and Evi dence

MSHA | nspector Donald R Baker testified as to his
experience and training, and he confirned that he inspected the
subject mne on June 1, 1987. It had rained earlier that norning,
and the area around the crusher plant was wet and nuddy. The
respondent's superintendent Lawson Beech, acconpani ed hi m during
his i nspection. They proceeded to the secondary crusher plant
whi ch was down because a chute was "hung up with linmestone." M.
Baker identified exhibit GA1 as a photograph of the secondary
pl ant and bins with the chute in question. As they got out of M.
Beech's pick-up truck, M. Baker observed an enpl oyee sitting on
an | -beamusing a small sl edgehanrer hitting the netal chute to
unclog the chute and to help the material flow. The enpl oyee was
seated in front of the chute with his legs off to the side, but
he was not straddling the beam and his |egs were not resting on
anything. M. Baker took it for granted that the individual was a
mai nt enance man, and he was not wearing a safety belt. He was
| ocated approximately 10 feet off the ground, and M. Baker
agreed that it could have been 8 1/2 feet as stipulated to by the
parties. A pile of rock was |ocated to one side on the ground,
and the ground directly under where the man was sitting was | eve
(Tr. 10A21).

M. Baker stated that the beam was wet and nuddy, but he
could not tell whether or not the man's shoes were al so wet and
muddy. M. Baker's shoes were wet and nuddy from wal ki ng around
in the area. M. Baker stated that the man used a | adder shown in
t he photograph to reach the beam and then wal ked out on the beam
to reach the chute. M. Beech clinbed the sanme | adder and went
out on the beamto speak with the individual in question for a
few m nutes. M. Baker believed that M. Beech also hit the chute
with the hammer while he was up on the beam and then he and the
ot her individual came down. M. Baker asked M. Beech if any
safety lines or belts were
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avai |l able, and M. Beech replied "we don't have any on the
property, but | can get some" (Tr. 21A24).

M . Baker believed that the individual on the |-beam could
have fallen off while seated on the beam and while walking on it
to reach the chute. In the event of a fall to the ground, the
i ndi vi dual could have suffered broken bones as a mnimm or a
concussion if he fell on his head. M. Baker believed that the
i ndi vi dual could have tied off on one of the beam braces if he
had used a safety belt. M. Baker confirned that he advised M.
Beech that he was issuing a citation, and served the witten
citation later (Tr. 24A26; exhibit GA2).

M. Baker believed that an accident and injury reasonably
likely would occur because of the fact that the individual was
sitting on a wet and slippery beam and since he needed to wal k
the beamto reach the chute | ocation, there were several places
where he could have fallen off (Tr. 27). He also believed that
any injury would be a lost work time injury because a broken bone
woul d have required nedical attention. Under these circumnstances,
M . Baker concluded that the violation was significant and
substantial (Tr. 28). M. Baker confirmed that he made a finding
of "l ow negligence" because on prior inspections the respondent
had a good conpliance record, and he did not believe the
respondent realized what the hazard was, and if it did, it would
have made a safety belt and |ine available (Tr. 29).

On cross-exam nation, M. Baker confirned that he did not
see how the individual sitting on the beam got there, but he did
observe M. Beech clinb on the | adder to the wal kway, and then
cross over the conveyor to the beam (Tr. 30). M. Baker estimted
that the individual sitting on the beam was approxi mately 3 feet
fromthe chute, but he did not neasure the di stance. M. Baker
stated that he would not argue with M. Neely's assertion that
the enpl oyee was 22 inches fromthe chute, and M. Baker
i ndicated that his estinmate was based on his "eyeballing it" from
ground | evel. The individual was not really "stretched out," and
he woul d have been "pretty close"” to the chute (Tr. 33). M.
Baker conceded that there could have been sone "buil dup” of
crushed stone on the ground under the beam but that "I really
never noticed it" (Tr. 37). He confirmed that the distance that
the individual had to stretch to reach the chute was a
consideration as to the danger involved because "he's |eaning
forward using a hanmer and if he's gong to | ose his bal ance, he
coul d lose his balance that way." He al so agreed that a 22Ai nch
stretch woul d have placed the individual in a dangerous situation
(Tr. 37).
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Respondent's Testi nony and Evi dence

James H. Neely, respondent's safety director, testified that
he did not believe there was a danger of falling in this case
because "with all the framework and braces that were there, you
woul d have had to have pushed the man off alnobst, tied his hands
and pushed himoff to have gotten himto fall" (Tr. 41).
Referring to a photograph, exhibit RA3, similar to petitioner's
phot ograph, M. Neely explained that one could not wal k the beam
in question without holding on to a beam "because there's not
that nmuch roont (Tr. 41).

M. Neely stated that his position is that the individua
could not have fallen to the ground because there was anple
opportunity for himto grasp the braces and framework of the
structure shown in the photograph (Tr. 43). He al so expl ai ned
that wet rock was being processed on the day in question, and
that when it "got bridged over" a hammer sonetines has to be used
to loosen it, but that this does not occur frequently (Tr. 44).

If it were an everyday occurrence, a wal kway and handrail woul d
have been constructed to provi de working access to the chute (Tr.
45). He also believed that tieing off on a slick beam woul d be
more difficult than sinply sitting on the beamw th an arm around
a beam (Tr. 45).

On cross-exam nation, M. Neely stated that since the stee
beanms had two quarter-inch flanges, they would provide a "hand
hol d" for anyone to grab if he were falling, and this would be
true even if the beam were wet. He agreed that any fall would
occur "suddenly," but he saw no reason for anyone falling because
of the presence of braces for anyone to grab or put their arms
around. Referring to photographic exhibit GAL, M. Neely stated
that the individual was sitting on the bottom beam as shown in
t he photograph, and that he could have braced his feet against
the crusher feed box. However, since he did not observe the
i ndi vidual on the beam when the inspector did, M. Neely did not
know for a fact that his feet were braced agai nst the box (Tr.
45A52) .

Docket No. SE 87A132AM Section 104(a) "S & S" Citation No.
2862746, issued on June 18, 1987, by MSHA | nspector Lloyd W
Cloyd, cites a violation of nandatory safety standard 30 C.F. R O
56. 9003, and the condition or practice is described as foll ows:

The 35Aton Caterpillar Truck Co. No. 29 did not have
adequat e brakes. The brakes were checked on the
inclined road in the quarry with the truck enmpty. Wen
the foot brake was
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applied the truck was going between 8 and 9 mles per hour and
continued to roll for several feet before stopping. This truck
was i medi ately taken to the shop for repairs.

Petitioner's Testinmony and Evi dence

In view of the unavailability of MSHA |Inspector LIoyd W
Cloyd, his pretrial deposition was taken on June 28, 1988, with
the respondent's representative Neely present, and the transcript
of M. Cloyd s testinony, including tw photographic exhibits,
were received as part of the record in this matter (Tr. 7;
exhibit GAl).

I nspector Cloyd confirmed that he inspected the cited truck
on June 18, 1987, and the brakes were tested that day on the
haul road with an approxi mate grade of 15 percent. He was seated
next to the driver while the truck was driven down the road at an
approxi mate speed of 8 or 9 niles per hour, and the truck was
enpty. Prior to the actual test, the driver advised himthat the
truck brakes were "fair," and that the truck would stop
"soneti mes"” when the brakes were applied on the incline. The
driver applied the brakes while the truck was approxi mately
two-thirds down the inclined road, or approximtely 200 to 300
feet down the roadway, at the | ocation shown by an "X" mark which
he placed on a copy of a photograph shown on deposition exhibit
No. 1. M. Cloyd confirnmed that he observed the driver apply the
brakes to the fullest extent possible by raising up off the seat
and applying pressure to the brake pedal, and when he did, the
truck sl owed, but continued to roll for approximately 30 to 40
feet before conming to a stop. After it stopped, M. C oyd checked
t he enmergency brake, and found that it was in working order (Tr.
6A15) .

M. Cloyd stated that after conpleting his inspection of the
truck, M. Neely advised himthat work was perfornmed on the truck
brakes on the Tuesday prior to his inspection on Saturday, June
18, 1987, but M. Neely did not advise himas to why the brakes
needed work and did not identify any particular problem M.

Cl oyd confirned that he had received two prior conplaints about
the brakes fromthe operator who stated that "the brakes worked
perfect nost of the time, but sonetines he would mash on the
petal and have nothing" (Tr. 16). M. Cloyd further confirnmed
that repair work was done on the brakes after the citation was

i ssued, and that the Caterpillar Conpany was i medi ately called
to do the repairs. M. Neely informed himthat a new equalizer or
sl ack adjuster was installed on the truck, and that the purpose
of the equalizer was to provide equal air pressure to all of the
wheel s, and
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the Iack of such pressure woul d hinder the brakes from stopping
the truck. The only reason for replacing the equalizer would be
to replace one that is defective (Tr. 15A18).

I nspector Cloyd stated that he classified the violation as
"significant and substantial" because of the steepness of the
i nclined roadway, and the fact that there was a 90 degree curve
at the bottom of the roadway, with a solid |inestone wall in
front of it. He also considered the fact that the past history of
the cited truck indicated that there had been previous probl ens
(Tr. 18A19). Inspector Cloyd confirmed that after the truck was
repai red, he checked it while it was | oaded at the dunp, and
found that the brakes "worked perfect."” He did not test the truck
with a | oad before repairs were nmade because he saw no reason to
load it up with 30 tons of rock, and he believed that a | oad
woul d have further hindered it from stopping. M. Cl oyd confirned
that the citation was abated on June 19, 1987, after the repairs
were made, rather than Septenber 19, as previously noted (Tr.
24) .

At the hearing, petitioner's counsel introduced a copy of a
wor k i nvoice indicating certain work which was done on the truck
brakes on June 15, 1987, and this work included the installation
of a hose to the left front wheel, two pistons on the slack
adj uster or equalizer, and a diaphragm on the parking brake val ve
(Tr. 11; exhibit GA4).

Respondent's Testi nony and Evi dence

Safety Director James H. Neely, introduced a statenent
executed by WIlliamE. Reeves, the nechanic who inspected the
truck and perforned the work on it after it was renoved from
service on June 18, 1987. M. Reeves states that the brakes "were
in good working order," and that "the retarder and parking brake

were also working well." M. Reeves also stated that "I could
find no indication that the brakes were unsafe. As a preventive
mai nt enance nmeasure, | did replace two pistons in the slack

adjusted at the time of this brake check (Exhibit RA5).

M. Neely asserted that the slack adjuster installed by M.
Reeves was installed "so that we could put the truck back in
operation, because | wouldn't attenpt to take it after the
i nspector would | eave--take the truck back down there and put it
in operation without doing something"” (Tr. 13A14). M. Neely
confirmed that shortly after M. Reeves arrived to inspect the
truck, they drove the truck around the shop area, checked the
hand brakes and retarder, and found that they both worked and
woul d stop the truck (Tr. 15).
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M. Neely stated that the 30A40 feet within which the truck
st opped after being tested by Inspector Cloyd was just a fraction
over the actual length of the truck itself, and an unl oaded
80,000 ton truck going down a 15Adegree grade on a | oose rock
road cannot be expected to stop any qui cker than that distance.
M. Neely expl ained the operation of the conpressed air truck
brakes, and indicated that the stopping distance of 30A40 feet
for the truck when the brakes are applied is normal (Tr. 17). M.
Neel y al so pointed out that given the fact that work started at
6: 00 a.m on the day of the inspection, and the truck was
i nspected by M. Cloyd at 9:00 a.m, the truck operator nust have
made 10 or 12 trips with the truck, |oaded and unl oaded, and did
not report any problens with the brakes (Tr. 17).

M. Neely stated that m ne management was aware of the fact
that the quarry was 410 feet deep, and presented dangerous
conditions, and that was the reason why they had the truck
repaired. He stated that "we had it fixed at that tinme because it
was just too dangerous to take a chance" (Tr. 17). He confirned
that after the repairs, there was no reason to know that there
was anything wong with the brakes, and when they were checked,
"there wasn't anything wong with them" and all three brake
systens were working (Tr. 18).

On cross-exam nation, M. Neely confirmed that he was not at
the mne site on June 18, 1987, when M. Cl oyd conducted his
i nspection. M. Neely confirned that when he and M. Reeves
tested the truck after it was cited at the sane location while
travelling 8 to 9 miles an hour, the speed at which trucks are
allowed to operate on the incline, the truck travelled
approximately 30 feet after the brakes were applied before it
stopped. He reiterated that this was the normal stopping distance
for an enpty truck of its size, but if it were |oaded, it would
have rolled for 3 or 4 feet before stopping because the added
wei ght would give it more traction (Tr. 20A22).

M. Neely confirmed that mechanical problens were
encountered with the cited truck, as well as the other trucks,
prior to the inspection by M. Cloyd, and that driving up and
down hills 12 hours a day does wear on the trucks. He al so
confirmed that prior conplaints were made about the cited truck
in question, but they would be taken care of immediately. He
descri bed the conplaints as "the brakes weren't working adequate,
or maybe the wheels would grab it before the other one would." He
al so confirnmed that the conplaints indicated that "the brakes
were erratic and sometinmes they woul d work
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and sonetinmes they wouldn't." \When asked how | ong before the

i nspection of June 18, the conplaints were made, he responded "it
m ght be two weeks or it might be six nmonths. You never know when
those things occur. It's just |ike any other piece of machinery,
you don't have any warning." M. Neely stated that the conplaints
were not made regularly, and "no nore than the rest of them
were," and since the cited truck was used primarily to haul from
the quarry to the crusher, "it got nore wear" than the other
trucks which were not using their brakes as nuch (Tr. 22A24).

M. Neely stated that although the operable hand brake and
retarder would have stopped the truck, he conceded that they were
not the principal means for stopping the truck, and that the
first thing a driver would do to stop a truck would be to apply
the foot brakes (Tr. 25). M. Neely confirmed that he was not
with I nspector Cloyd when he tested the truck after the brakes
were repaired, but it was his recollection that the truck was not
tested at the same |ocation where it was cited or under the same
conditions (Tr. 31).

M. Neely stated that managenent had no know edge that the
cited truck had a problemuntil the norning of June 18, when
I nspectors Cl oyd and Daugherty cane to the mne in response to
conpl aint made by an enpl oyee who had been di scharged. M. Neely
confirmed that the repairs nmade on the truck on June 15, were
made in response to the truck operator's statenent that one whee

was | ocking before the other one while going downhill, causing
the truck to slide, and the operator was concerned that he night
"wind up over against the buffer over the hill." In Iight of

this, "we took corrective action right then" (Tr. 41).

M. Neely stated that his truck maintenance and service
records woul d show that sinilar conditions could be found for al
of the trucks fromtine-to-tinme, and in each instance, the repair
conpany would be called to the mne to nake the necessary repairs
(Tr. 42). In the case at hand, M. Neely did not believe the
citation was justified because all of the information avail able
to managenent did not indicate any braking problems with the
cited truck (Tr. 42A43).

M. Neely confirmed that the quarry site where the citation
was i ssued has been shut down and is no |onger in operation, and
petitioner's counsel agreed that with the exception of the
citation in issue in this case, the respondent had not previously
been cited for inadequate braking condition on any of its trucks
(Tr. 44A45).
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Fi ndi ngs and Concl usi ons

Docket No. SE 87A116AM
Fact of Violation

In this case the respondent is charged with a violation of
mandatory safety standard 30 C.F. R 0O 56.15005, which requires
the use of safety belts and |ines when persons are performng
wor k where there is a danger of falling. The credi ble unrebutted
testi mony of |nspector Baker establishes that an enpl oyee was
sitting on an |-beam approxi mately 10 feet off the ground bangi ng
on a netal chute with a hanmer while attenpting to free up sone
mat eri al which had clogged the chute. The enpl oyee was not
wearing a safety belt or line, nor was he tied off in any manner.
He was seated on the beamin front of the chute with his |egs off
to one side, and he had to reach approximately 2 to 3 feet to
strike the chute with his hanmer. The inspector was concerned
that the enpl oyee could have fallen fromthe beam while seated on
it and striking the chute, or when he wal ked on the beamto reach
his work | ocation.

The respondent agreed that the enpl oyee in guestion was not
using a safety belt or line, and its defense is based on its
belief that the enployee was in no danger of falling because of
the presence of the steel framework of the structure in question.
Respondent believed that the enpl oyee could have grabbed the beam
flange as a "hand hold" in the event of a fall, and also argued
that the enpl oyee could not have fallen while wal king the beam
because he could have held onto the steel braces.

Respondent's Safety Director, Janes Neely, confirned that he
did not observe the enployee sitting on the beamw thout a safety
belt or line as did the inspector. Based on the credible
testi mony of the inspector who confirned his observations of the
enpl oyee sitting on the beam and striking the metal chute with a
hamrer, | conclude and find that a violation has been
established. The position of the enployee on the beam 10 feet off
the ground with a hamrer in one hand striking the nmetal chute
wi t hout using a safety belt or otherwi se being tied off and
secured to one of the nearby braces supports a reasonable
conclusion that he was in a precarious |ocation which clearly
exposed himto a falling hazard. Such falls are usually
unexpected and nmay occur at any tine while an enployee is
preoccupi ed with his work. M. Neely conceded that any fall could
occur suddenly, and the fact that the enpl oyee could have reacted
by attenpting to grab part of the structure
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on whi ch he was seated while performng his work is not in ny
vi ew a reasonabl e defense to the violation. Under the
circumstances, the citation |I'S AFFI RVED

Docket No. SE 87A132AM
Fact of Violation

In this case the respondent is charged with a violation of
mandatory safety standard 30 C.F. R 0O 56.9003, for having
i nadequat e brakes on one of its haul age trucks. Section 56.9003
requi res powered nobile equi pment to be provided with adequate
brakes. Inspector Cloyd cited the truck after he had the foot
brakes tested by the driver while the truck was bei ng operated
downhill and enpty on an inclined haul roadway while travelling
at approximately 8 or 9 mles an hour. The inspector was seated
next to the driver while the test was perforned, and his
unrebutted testinony reflects that when the truck was
approximately 200 to 300 feet down the haulroad, the driver
applied the foot brakes to their fullest possible extent by
rai sing up on his seat, but the truck continued to roll for
approximately 30 to 40 feet before conming to a stop. In M.
Cloyd's opinion, the incline where the truck was tested was not
such as to present a problemfor a truck with brakes in proper
wor ki ng order fromconmng to a conplete stop when the brakes were
applied (Deposition (Tr. 8). M. Cloyd also believed that an
enpty truck travelling at 8 or 9 mles an hour should have no
problemin stopping once the brakes were applied, and that the
road conditions where the truck was tested would not have made
stopping the truck a problem (Tr. 10A11).

In addition to the actual testing of the brakes, |nspector
Cloyd confirmed that the driver advised himthat the brakes were
"fair," and that the brakes would stop the truck "sonmetines" when
the boot brakes were applied. M. Cloyd also confirmed that he
had received prior conplaints fromthe truck operator who advised
himthat while the brakes worked nost of the tine, there were
ti mes when he applied the brakes and "had nothing." Since the
driver was not called to testify in this case, Inspector Cloyd s
testi nony regarding the comments of the driver are unrebutted.

The evidence establishes that after the truck was cited, it
was i medi ately taken out of service and repairs were nade by the
installation of a brake equalizer or slack adjuster which
provi ded equal pressure to all of the truck wheels, and |nspector
Cloyd confirned that the only reason for replacing the equalizer
woul d be to replace one that was defective. A
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statement by the mechanic who performed the repair work on June
18, 1987, reflects that two pistons in the brake adjuster were
repl aced as "a preventative mai ntenance measure” (Exhibit RA5).

The respondent asserts that repairs were nmade on the truck
brakes prior to the time of the inspection and the issuance of
the citation, and the record establishes that this was the case.
In view of these prior repairs, respondent maintains that it had
no reason to believe that the brakes were in other than operable
condition, and that when the brakes were tested by the mechanic
after the citation was issued, he found themto be in good
wor ki ng order and could find nothing to indicate that they were
unsaf e.

In defense of the violation, the respondent relies on the
written statenent by the nechanic expressing his opinion that the
brakes were in good working order and not unsafe. However, the
mechanic did not testify at the hearing, and neither he nor M.
Neel y were present when the inspector had the brakes tested in
hi s presence under actual driving conditions. Consequently, |
have given little weight to the mechanic's statenents.

| take particular note of the fact that the mechanic did in
fact replace sone pistons in the brake slack adjusters, and M.
Cloyd's testinony is that the slack adjusters served as a neans
of providing equal air pressure to all of the truck wheels, and
woul d not be replaced if they were not defective. Gven the fact
that the driver had to raise up on his seat while applying ful
foot pressure to the brake pedal while they were being tested

under actual driving conditions, | believe one can reasonably
conclude that the failure of the truck to stop when the brakes
were applied, and its continuing to roll, was the result of a

| ack of adequate and avail able air pressure on the foot brakes.
Al t hough M. Neely stated that the truck hand brakes and retarder
wer e operable and would stop the truck when it was tested by the
mechani ¢, he conceded that the retarder and hand brake were not
the principal neans for stopping the truck, and that the first
thing a drier would do to stop the truck would be to apply the
foot brakes. M. Neely al so conceded that the cited truck was
subj ected to nore brake wear than other trucks, and |ike other

pi eces of equi pnent, failures are unpredictable and can occur

wi t hout war ni ng.

Respondent's second defense is that the 30 to 40 foot
rolling distance that the truck travelled after the driver
applied the foot brakes was "normal." However, absent any
i ndication that M. Neely is a brake expert, and | acking any
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evi dence as to the manufacturer's brake specifications or other
credi bl e evidence reflecting the actual "normal"™ stopping

di stances for an enpty truck driving at 8 to 9 niles an hour, |
find no basis for M. Neely's unsupported conclusion as to the
"normal " stopping distance for the truck, and I have given it
little weight. Further, | reject M. Neely's suggestion that the
repairs made to the brakes after the citation was issued were
made sinply to abate the citation or to facilitate placing the
truck back into operation. | believe that the repairs were nade
because they were needed, and the nechanic confirnmed that he
repl aced the parts as a preventive measure. |Inspector C oyd
confirmed that once these repairs were made, the brakes "worked
perfect” when the truck was tested under a | oad.

In several reported cases interpreting the meani ng of the
term "adequat e brakes," such determi nations were nade by the
i nspectors through their inspections of the braking systens where
certain defects were noted, or by tests conducted on the trucks
by operating themon inclines to deternmi ne their braking or
st oppi ng capability.

In Concrete Materials, Inc., 2 FMSHRC 3105 (Cctober 1980),
and Medusa Cenent Conpany, 2 FMSHRC 819 (April 1980), Judge
Mel i ck and Judge Cook affirmed violations for inadequate brakes
on haul age trucks based on tests conducted by the drivers by
driving the trucks on inclines to determ ne their braking and
stopping capability. In the Medusa Cenent case, an MSHA inspector
defined the term "adequate" as "capable of stopping and holding a
| oaded haul unit on any grade on the mine property." Judge Cook
found that the test conducted by the inspector and his
interpretation of the results obtained sufficiently established a
prima facie case for inadequate brakes.

In Mnerals Exploration Conpany, 6 FMSHRC 329, 342 (February
1984), Judge Morris affirmed an "i nadequate brake" violation
based on an inspector's observation that the cited water truck
was "pulling very hard to the right." Testinmony by the operator's
foreman refl ected that the brakes on the truck had been relined 2
weeks before the citation was issued.

In Turner Brothers, Inc., 6 FMSHRC 1219, 1259 (May 1984),
and 6 FMSHRC 2125, 2134 (Septenber 1984), | affirnmed violations
of section 77.1605(b), for inadequate parking brakes on a coa
haul age truck and an endl oader based on tests which consisted of
par ki ng the equi pnent on an incline and setting the brakes to
deterni ne whether they would hold. In both instances, the brakes
woul d not hold the equi prment, and | concluded that the brakes
wer e i nadequat e.
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In Greenville Quarries, Inc., 9 FMSHRC 1390, 1430 (August 1987),
| affirmed a violation for inadequate brakes on two haul age
trucks based on tests conducted on an incline which indicated
that the brakes would not hold the truck and that they were "slow
to stop” when the brakes were applied. Upon visual inspection of
one of the trucks, the inspector found that the rear brake fluid
cylinder was enpty, and that on a second truck, the fluid
cylinder was al so enpty, and the brake hoses were disconnected.
He al so found that 50 percent of the rear braking system on one
truck was inoperative

On the facts of the instant case, while it is true that the
i nspector did not physically inspect the brakes or find any
specific defects, he nonethel ess concluded that the enpty trucks
travelling at a slow rate of speed should have been capabl e of
coming to a conplete stop without rolling 30 to 40 feet after the
foot brakes were applied by the driver, or without the necessity
of the driver raising up on his seat to apply all of the
avail abl e foot pressure to the brake pads. Coupled with the fact
that repairs were nmade to replace a mechani sm which controlled
the air pressure for the foot braking system and nmy concl usion
that the |l ack of adequate air pressure to the brakes could
reasonably have prevented the truck fromconmng to a conplete
stop sooner than 30 or 40 feet, | conclude and find that the
petitioner has established by a preponderance of the avail able
credi bl e evidence that the cited truck foot brakes were in fact
i nadequate. Accordingly, the citation IS AFFlI RVED

Signi ficant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature.” Cenent Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial" as foll ows:

In order to establish that a violation of
a mandatory safety standard is significant and
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substantial under National Gypsumthe Secretary of Labor rmnust
prove: (1) the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a measure of
danger to safety-contributed to by the violation; (3) a

reasonabl e |ikelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the injury in
gquestion will be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el enent of the
Mat hies forrmula "requires that the Secretary establish
a reasonable likelihood that the hazard contributed to
will result in an event in which there is an injury."”
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).

The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

Wth regard to Citation No. 3052407, | conclude and find
that the failure by the enployee sitting on a wet and nuddy
| -beam in question to wear a safety belt or |ine where there was
a danger of falling constituted a significant and substantia

violati on of section 56.15005. In the event of a fall, | believe
it would be reasonably likely that the enpl oyee in question would
have suffered injuries of a reasonably serious nature. | agree

with the inspector's finding, and IT IS AFFI RVED

| also agree with the inspector's significant and
substantial finding with respect to Citation No. 2862746,
concerning the inadequate brakes on the No. 29 Caterpillar truck
The
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respondent did not dispute the fact that the inclined haul age
road over which the truck normally travel ed during the course of
the working shift had a 90Adegree curve at the bottom wth a
solid wall in front of it. The respondent also did not dispute
the fact that the depth of the quarry adjacent to the haul age
road, as shown in the photograph exhibits GA2 and Deposition
exhibit No. 1, posed a hazard, and M. Neely confirned that the
repairs nmade on the truck brakes on June 15, 1987, were in
response to the concerns of the driver that one wheel was | ocking
whi | e going downhill, causing the truck to slide towards the edge
of the roadway adjacent to the open pit bel ow

G ven the fact that the inadequate brakes allowed the cited
truck in question to roll some 30 or 40 feet before coming to a
stop, | believe that one can reasonably conclude that the
condition of the brakes posed a discrete hazard of the truck
colliding with the wall at the foot of the haul age road or
running off the roadway to the pit below in the event the driver
applied his brakes while approaching the bottomof the hill while
maki ng the right turn. Inspector Cloyd confirmed that during the
testing of the brakes he had the driver apply the brakes before
reaching the curve at the bottomof the road at a pre-determ ned
| ocati on out of concern for the curve in the road, as well as the
wall, and he did so to allow an additional margin of safety in
the event the driver was unable to conpletely stop the truck. The
i nspector confirmed that he based his "S & S" finding on the fact
that the haul age road was steep and the presence of a 90Adegree

curve at the bottomw th a solid |inmestone wall in front of it.
He al so considered the fact that the cited truck had a history of
brake probl enms. Under the circunmstances, | conclude and find that

the inspector's finding was reasonable, and IT I S AFFI RVED.
Hi story of Prior Violations

An MSHA conputer print-out reflects that for the period
Cctober 1, 1985 through Septenmber 30, 1987, the respondent paid
civil penalty assessments in the amount of $903 for 26
violations, twenty (20) of which are "single penalty" $20
assessed viol ations (exhibit GA3). For an operation of its size,
I cannot conclude that the respondent's conpliance record
warrants any additional increases in the civil penalty
assessments whi ch have been nade for the violations which have
been affirmed in these proceedi ngs.
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Si ze of Business and Effect of Civil Penalty Assessnents on the
Respondent's Ability to Continue in Business

The record reflects that the subject |inmestone quarry and
mll operated by the respondent at the time the citations were
i ssued is not in operation and was cl osed on Cctober 2, 1987.
During its operation, the respondent enployed 41 m ners at that
| ocation and the facility produced 5,331.33 tons of crushed
i mestone per day. From June 1987 through April 1988, the
respondent enployed 181 miners in all of its operations and
produced an average of 9,734.64 tons of crushed |inmestone per
day. | conclude and find that the respondent is a nmediumto-I|arge
m ne operator, and the parties stipulated that the payment of the
proposed assessed civil penalty assessnments for the violations in
guestion would have a negligible effect on the respondent's
ability to continue in business. | adopt this stipulation as ny
finding and conclusion on this issue.

Good Faith Conpliance

The record establishes that the cited truck was inmredi ately
taken out of service and taken to the shop for repairs, and a new
equal i zer, or slack adjuster, was installed. Wth regard to the
safety belt citation, the record reflects that when the enpl oyee
was observed sitting on the eye beam wi thout a safety belt or
line, the respondent's quarry superintendent spoke to the
enpl oyee and ordered himoff the |-beam and the respondent
provi ded two safety belts and | anyards for use by its enployees
in the primary crusher area. | conclude and find that the
respondent exercised good faith conpliance by tinmely and rapidly
abating both of the violations.

Negl i gence

I conclude and find that both of the violations which have
been affirmed resulted fromthe respondent's failure to exercise
reasonabl e care, and the negligence findings made the inspector's
with respect to both violations, ranging from"low' to
"noderate,” are affirmed.

Gavity

On the basis of ny findings and conclusions affirn ng the
significant and substantial findings made by the inspectors,
conclude and find that both of the violations which have been
affirmed in these proceedi ngs were serious.
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Civil Penalty Assessnents

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirements of section 110(i) of the
Act, | conclude and find that the foll ow ng proposed civil
penalty assessnents are reasonable and appropriate for the
vi ol ati ons whi ch have been affirmed in these proceedings:

Docket No. SE 87A116AM
Citation No. Dat e 30 C.F.R Section Assessnment
3052407 06/ 01/ 87 56. 15005 $ 42

Docket No. SE 87A132AM

Citation No. Dat e 30 C.F.R Section Assessment
2862746 06/ 18/ 87 56. 9003 $105
ORDER

The respondent IS ORDERED to pay the civil penalties
assessed in these proceedings within thirty (30) days of these
deci sions and order. Upon receipt of paynment by the petitioner,
t hese cases are dism ssed.

George A. Koutras
Adm ni strative Law Judge



