CCASE:

SOL (MSHA) V. R ROTHERMEL & TRACEY AND PARTNERS
DDATE:

19881222

TTEXT:



~1716
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 88- 155
PETI TI ONER A.C. No. 36-01836-03529
V.
RANDY ROTHERMEL, | NDI VI DUALLY Docket No. PENN 88-156
AND D/ B/ A TRACEY & PARTNERS, A.C. No. 36-01836-03530
RESPONDENT

Docket No. PENN 88-60
A.C. No. 36-01836-03528

Tracey Sl ope
DECI SI ON

Appearances: Anita Eve, Esq., O fice of the Solicitor
U. S. Department of Labor, Phil adel phia,
Pennsyl vani a, for the Secretary;
M. Randy Rothernel, Tracey and Partners,
Kl i nger stown, Pennsyl vania for the Respondent.

Bef or e: Judge Wei sberger
Statement of the Case

In these consolidated cases the Secretary (Petitioner) seeks
civil penalties for alleged violations by the Operator
(Respondent) of various safety standards set forth in Volune 30
of the Code of Federal Regulations. Pursuant to notice, these
cases were heard in Harrisburg, Pennsylvania, on August 8 A 9,
1988. Donn W Lorenz, Harry W Kern, Victor G M ckatavge, Janes
Schoffstall, and WIliam C. Hughes testified for Petitioner
Randy Rothernmel and Cindy Rothernel testified for Respondent.
Respondent al so called as witnesses WIlliam C Hughes, Donn
Lorenz, Janes Schoffstall, and Harry W Kern.

Neit her Petitioner nor Respondent filed a Post Trial Brief
or Proposed Findings although tine was allowed for such to be
filed.

On Decenber 14, 1988, Petitioner filed a Mdtion to Vacate
Citation No. 2676409 and Disniss the Related Civil Penalty
Proceedi ng. This Mtion was not opposed by Respondent, and it is
her eby grant ed.
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Stipul ations

At the hearing the Parties indicated the follow ng facts
were stipulated to

1. The Tracey Slope Mne is owed and operated by the
Respondent, Randy Rot hernel .

2. The Tracey Slope Mne is subject to the jurisdiction of
the Federal M ne Safety and Health Act of 1977.

3. The presiding Adm nistrative Law Judge has jurisdiction
over these proceedings pursuant to O 105 of the Act.

4. The citations, orders, nodifications and terminations, if
any, involved herein, were properly served by a duly authorized
representative of the Secretary of Labor upon an agent of the
Respondent at the dates, times, and places stated herein, and may
be admtted into evidence for the purpose of establishing their
i ssuance.

5. The Parties stipulate to the authenticity of their
exhi bits but not to relevancy or the truth of the matters
asserted therein.

6. The conputer printout reflecting the Respondent's history
of violations is an authentic copy and may be adnmitted as a
busi ness record of the Mne Safety and Health Administration

7. The total annual production of the Tracey Slope M ne was
approxi mately 3,240 tons of coal per year

8. The Tracey Slope Mne is no longer in operation

At the hearing, the Parties agreed to subnit a post hearing
stipulation as to Respondent's history of violations. On Decenber
19, 1988, in a tel ephone conference call, with Counsel for
Petitioner and Respondent's owner, it was stipulated that the
history of the previous violations should be deterni ned based on
the fact that the approxi mate nunber of assessed violations in 24
nmonths prior to the issuance of the first Citation in these cases
are 40.

. Docket No. PENN 88A60
Citation No. 2676133
30 CF.R 0O 75.1704, as pertinent, provides that ".

two separate and distinct travel abl e passageways,"” which are to
be designated as escapeways and ". . . which are maintained to
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i nsure passage at all times of any person, including disabled
persons, . . . shall be maintained in safe condition . . In
essence, Donn W Lorenz, a MSHA Inspector, testified that when he
i nspected Respondent's m ne on March 24, 1987, of the two
escapeways, one was "inaccessible" due to a rock fall
Governnment's Exhibit 1 depicts that the area that was described
by Lorenz as being "inaccessible,”" was in the path |eading from
the face to the fourth level, which was the return escapeway. It
appears to be the Respondent's position that the regul ations do
not require a second escapeway while a slope is being devel oped,
and that in either event, as indicated by the cross-exani nation
of Lorenz, access fromthe working face to the fourth |eve

return escapeway could have been obtai ned by going inby to the
mai n sl ope intake escapeway, and then traveling in a northerly
direction to the intersection with the fourth [evel and then
turning west to the return escapeway. | find however that section
75. 1704, supra, by its clear |anguage requires "two separate and
distinct" escapeways, and that there is nothing further in the

| anguage of this section which would exclude its applicability to

a devel opi ng slope. Also, | have taken into account Lorenz's
testinony that access fromthe working face to the return
escapeway was "inaccessible" due to a rock fall, and the

cross-exam nati on of Respondent’'s owner Randy Rothernmel which

i ndicates that, in essence, although the escape route was
travel able, it would not be possible for a disabled person to
traverse that route. Accordingly, | find that on the date in

i ssue, the Respondent's mne did not have two separate and

di stinct escapeways maintained in a condition safe enough to
ensure passage of all persons including disabled ones. Thus I
find that there has been a violation of section 75.1704, supra.

The Citation that was issued characterized the violation
herein as being significant and substantial. The only evidence
bearing on this issue consists of statenments by Lorenz that the
escapeway was "inaccessible" due to a rock fall, and that it was
"reasonably likely" that one traveling this way would "get hurt,"
resulting in lost work days or restricted duty (Tr. 30). Lorenz's
testi mony does not reveal any facts he took into account in
arriving at the above opinions. Although a rock fall would
clearly contribute to an el enent of danger to safety, in view of
the fact that there is no evidence before me with regard to the
extent of the rock fall and its quantity in relation to the
travel ed path, | have no basis to conclude that there was a
reasonabl e |ikelihood that the hazard contributed to would result
in an injury, and that the injury in question would be of a
"reasonably serious nature." (c.f. Mathies Coal Conpany 6 FNMSHRC
1, 3A4 (January 1984)). Accordingly, | conclude that it has not



~1719
been established that the violation herein was significant and
substantial. (See, Mthies Coal Company, supra). In the sane

fashion, for the same reason, | cannot conclude that the
viol ation herein was any nore than a noderate degree of gravity.
Further, 1 conclude that Respondent was negligent to only a

noder ate degree, as the escapeway was travel abl e before a roof
breaki ng occurred, over which the Respondent had no control (Tr.
30A31). Based upon this analysis as well as the remaining
statutory factors contained in section 110(i) of the Act, |
conclude that a penalty herein of $100 is appropriate.

Order No. 2676178

Harry W Kern, an inspector for MSHA testified, in essence,
that on July 22, 1987, he requested perm ssion from Rothernel to
enter the mne to nake a spot inspection. Kern said that
Rot hernmel told himthat he (Kern) was not allowed in the mne to
make an i nspection. Accordingly Kern testified that he then
i ssued Order No. 2676178, a section 104(b) Order. Rothernel did
not contradict this latter statement attributed to him but
indicated that on the date the Order was issued, there was a
second escapeway, as the face had advanced from where it was at
the date the original citation was issued, and accordingly the
third slant was open all the way to the return escapeway (the
fourth | evel).

I find, based upon Kern's uncontradicted testinony, that on
July 22, 1987, Rothernmel refused himperm ssion to nake an
i nspection. Accordingly, | find that this O der was properly
i ssued. This Order was characterized as significant and
substantial, but there was no evidence adduced on this point. |
conclude that violation herein is not significant and
substanti al .

Citation No. 26767135

Lorenz testified that, in essence, when he inspected
Respondent's nmine on July 12, 1987, he did not observe any
per manent stoppings in the gangway or fourth | evel which was the
third open crosscut outby the working face. It was further his
testimony that the ventilation map of Respondent's mine so
i ndi cates pernmanent stoppings in the third open crosscut outhy
the face. Rothermel, in essence, conceded that there were no
per manent stoppings in either the first, second, or third slants
or the fourth level. However, he testified that when he took the
m ne over, there was a waiver which indicated that permanent
st oppi ngs did not have to be made out of cinder bl ocks. However,
such a waiver was not offered in evidence, and Rothernel
i ndi cated that the waiver did not specify the type of materials
to be used to construct the permanent stoppings. It was further
Rothernmel's testinony that in 1982, when he received a citation
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for a permanent stopping, he was told by special investigators
that all he had to install was plywod to separate the intake and
return air. It was further Rothermel's statenent that subsequent
to the Citation in issue, he conferred with Jim Schoffstall

Jerry Farnmer, and Ed Bl ank, MSHA O ficials, and explained to them
that he had intended to put an overcast where the stopping should
have been, and therefore had not installed pernmanent stoppings.
Rot hermel indicated that the MSHA Oficials told himthat a
doubl e brattice was sufficient. It further was Rothernel's
statement that, because the slope was being devel oped and was at
nost 100 feet fromthe blasting, permanent stoppings could not
have been installed as they woul d have been bl own out of the

sl ope.

I conclude, based upon Lorenz's testinony, and not contested
by Respondent, that on the date in question there was no
per manent stopping at the third crosscut outby the face. Such a
st oppi ng appears to be indicated on the ventilation map. Further
the ventilation plan in effect at the time, (&xA2), indicates
t hat permanent stopping "will be constructed of concrete bl ocks,
ci nder bl ocks, sheet metal or other fire-resistant material." |
find that there was insufficient evidence to conclude that there
was any wai ver in effect, which would have all owed for the
pl acenent of stoppings at the third open crosscut outby the face,
of materials other then those described in the plan. Accordingly,
I find that inasmuch as there were no permanent stoppings at the
third open crosscut outby the face as required by the plan and
map, the plan has been violated and hence a violation of 30
C.F.R 0O 75. 316.

Citation 2676135 issued by Lorenz alleges the violation to
be significant and substantial. However, there was no evi dence
adduced to support such a conclusion. Accordingly, | find that
the violation herein was not significant and substantial. There
is no evidence that the air on the working section was
insufficient. Also there is no evidence of the contribution to
any hazard as a result of the stoppings in question being of
brattice, as testified to by Rothernmel, rather than of the
construction required in the plan. Nor is there any evidence that
the difference in construction caused any increnment in any

hazard. Accordingly, | find that it has not been established that
the gravity of the violation herein is nore than | ow. Further,
based upon the observations of Rothernel's deneanor, | find that

he was truthful in his testinony, in essence, that he acted in
good faith in relying upon a waiver and conversations w th MSHA
Oficials in constructing a stopping of brattice nmateri al
Accordingly, | conclude that the Respondent's negligence herein
is low Taking into account these factors as well as the other
statutory factors contained in section 110(i) of the Act as
stipulated to by the Parties, | conclude that a penalty herein of
$20 is appropriate.
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Order No. 2677518

Victor G M ckatavge, a MSHA Inspector, testified that on
July 22, 1987, he returned to Respondent's mne to performa
follow up inspection. He said that Rothernel told himthat he
(M ckatavge) was not to inspect the mne and he was not allowed
entry. M ckatavge accordingly issued Order 2677518 predicated
upon a violation of section 104(b) of the Act. Rothernel did not
deny having refused M ckatavge pernission to inspect the nmine. It
therefore is concluded that this Wthdrawal Order was properly
i ssued. However, there is no evidence to conclude that it was
signi ficant and substanti al

Citation No. 26767136

Lorenz testified that on March 25, 1987, the fifth level was
not depicted in the last ventilation plan received by MSHA from
Respondent in June 1980. He indicated that this plan depicted
devel opnent only to the third level. Janes Schoffstall, an
i nspector supervisor for MSHA, indicated that devel opment at the
fourth and fifth [ evel was beyond that depicted in the
ventilation plan (GxA2), which was approved in 1984. Rother nel
i ndicated that for the last 12 years he has been subnmtting
ventilation maps to MSHA, and that the last one in 1987, had been
pi cked up by MSHA from Respondent's engi neer Al Reidel. He also
mai ntai ned, in essence, that the devel opnent of the fifth |eve
woul d have the same ventilation as the third level, as it did not
change the water gauge which created the vacuumon the fan to
draw air. | find, based upon the testinmony of Schoffstall and
Lorenz, that on the date in issue, active workings at the fifth
| evel had not been included or projected on a ventilation plan
whi ch MSHA had received from Respondent. Specifically, | note
that 30 C.F.R O 75.316A1 requires an operator to submit a map
containing "*** (6) Projections of anticipated m ne
devel opnent for at |least 1 year*** (8) Al underground
wor ki ngs with the active working sections delineated." |nasmuch
as the underground workings at the level 5 were not set forth nor
projected in the nost recent map on file with Petitioner, | find
that Respondent herein violated section 75.316A1, supra. | find
Rothermel's testinmony insufficient to establish that any map
contai ning the above infornmation was filed with Petitioner. | do
not find any nerit to Respondent's argunent, in essence, that it
be relieved of any responsibility to file such a plan, as
devel opnent of the fifth level would have been the sane as
devel opnent of the third |evel.

I find that no evidence has been adduced by Petitioner to
establish either the gravity of the situation of the violation or
the degree of Respondent's negligence. Based upon the | ack of
evidence in these areas, as well as the remamining statutory
factors of 110(i) of the Act, | conclude that a penalty herein of
$20 is appropriate.
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Citation No. 2676225

Kern testified, in essence, that he received information
fromthe Denver MSHA Office that Respondent had not filed a
Quarterly Enploynment and Production Report for the first quarter
of 1987, as required by 30 C.F. R 0 50.30. The Respondent did not
present any testinony or other evidence to rebut Kern's
testimony. Accordingly, | find, based upon Kern's testinony, that
Respondent herein violated 30 C.F.R [0 50.30. No evidence was
presented with regard to Respondent's negligence in this matter
nor was any evidence presented with regard to the gravity of this
viol ation. Taking into account the |ack of these factors, as wel
as the remaining statutory factors in section 110(i) of the Act,
I conclude a penalty of $20 as assessed is appropriate.

Citation No. 26776177

30 CF.R [O49.2 as pertinent, provides, in essence, that an
operator shall either establish two nmne rescue teans or enter
into an arrangenent for mine rescue services except where
alternative conpliance is permtted for small and renote nines,
or except for those mnes operating under special mning
conditions. There is no evidence in this case that the
requi renents for these two exceptions have been net.

Kern testified that, in general, the MSHA District Ofices
are notified when a rescue service no |onger covers a mne. He
further testified that when such a circunstance occurs, the
procedure is for the District Office to mail a letter to the
| ocal MSHA Office advising it of the sane and indicating that a
citation is to be served. According to Kern such a letter was
received and a citation was served upon Respondent. No testinony
was of fered by Respondent nor was any evi dence adduced by
Respondent to rebut the testinony of Kern.

At nmost, Kern's testinmony, based upon his persona
know edge, established that he received a letter from anot her
MSHA Office advising himto serve a citation. However, there was
no docunentary evidence, nor any testinony based upon persona
know edge from which | could reasonably conclude that, in fact,
the conpany that had previously arranged to service Respondent
had term nated its relationship. Nor was any evi dence presented
before ne to establish that Respondent did not have its own m ne
rescue team Thus, | nust conclude that it has not been
established that there has been any violation herein of section
49. 2, supra. Accordingly, this Citation nust be disnissed due to
| ack of proof.
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1. Docket No. PENN 88A155

Order No. 2932285 and Citation No. 2932286

According to Lorenz, on COctober 1, 1987, there was 3 to 15
percent of nethane in the working section in the gangway
approximately 30 feet inby the No. 3 Chute. He indicated that
met hane wi Il explode when it is in the concentrations of 5 to 15
percent. In detecting the nethane he used a National M ne Service
nmet hane detector. He issued Wthdrawal Order No. 2932285 under
the provisions of section 107(a) of the Federal M ne Safety and
Heal th Act of 1977, providing for withdrawals fromthe nmine in
the event of "imm nent danger."” In addition, Lorenz also issued
Citation No. 2932286 citing Respondent for violating 30 CF. R O
75. 308 which provides, in essence, until the air at the working
face is less than 1.0 percent, power shall be cut off and no work
shall be permitted, and that if the air contains nore than 1.5
percent, then all persons shall be w thdrawn, and all power shal
be cut off. According to Rothernmel, the nethane testing by
Lorenz, which resulted in the Wthdrawal Order and the above
Citation, occurred at approximately 11:00 a.m, when coal had
just been fired, which is the tinme when nethane is normally
rel eased. On cross-exam nation, Lorenz indicated that
subsequently on October 1, at approximately 1:30 p.m, at
Rot hermel ' s request he checked for nmethane and in the nonkey it
was 1.2 percent, and in the gangway 1.7 percent. Lorenz's
testimony, that at the location tested in the working section,
there was between 3 to 15 percent of nethane, has not been
rebutted. Although there were no workers doing anything at the
time, there was power in the section. Gven these uncontradicted
statements, | find that the Wthdrawal Order No. 2932285 was
properly issued and Respondent was in violation of section 75.308
as cited.

According to Lorenz, the amount of nethane detected was in
the expl osive range, and a resulting explosion would be "rather
violent," (Tr. 159). Inasnuch as there were mners in the
vicinity of the high nethane, and power was on in the section,
find the violation herein to be significant and substanti al
(See, Mathies, supra). In the same fashion, | find that the
gravity of the violation herein to be high. In essence, it is
Respondent's position that it was not negligent in having mners
remain in the vicinity of the high nmethane reading, as they were
sitting in close proximty to a ventilation tube providing fresh
air to renove the nethane, and if they had left this position,
they woul d have had to traverse an area of high nethane.
Respondent al so appears to maintain that the rel ease of nethane
was hi ghest when coal is fired, and that release of high nethane
at that tinme is normal. | find however, that the dictates of
section 75.308, supra, unequivocally mandate withdrawal "fromthe
area of the mne in danger thereby to a safe area,"” and cutting
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off all electrical power whenever the air contains nore then 1.5
percent of methane. Although the release of nethane upon firing
m ght have been a normal occurrence, | find Respondent negligent
to a high degree in not having had the power shut off unti

met hane |l evels safely returned to | ess than one percent. In the
sanme vein, | find Respondent highly negligent in not having
renoved all its mners fromthe entire area of the mne
endangered by the rel ease of excessive ampunts of methane. Taking
these factors into account, as well as the remai ning statutory
factors in section 110(i) of the Act, | find the assessed penalty
herein of $1000 to be appropriate.

Citation No. 2932287

Lorenz also issued Citation No. 2932287 all eging that
al t hough Respondent had a permissible flanme safety lanp with
which tests were nmade for nethane, Respondent did not have an
approved net hane detector, and hence violated 30 CF. R O
75.307A1. This section, in essence, provides that subsequent to
December 31, 1970, an approved methane detector "shall be used
for such test,” and that a perm ssible flame safety |anp may be
used as a "supplenentary testing device." Respondent has not
contradi cted Lorenz's testinmony that it did not have a
perm ssi bl e nethane detector. It appears to be Respondent's
position that either a nmethane detector or a pernissible flane
safety lanp is perm ssible. However, | find that according to the
cl ear |anguage of section 75.307A1, the use of pernmissible flame
detectors is mandated and that a flame safety lanmp may be used in
addition to the methane detector, but not in substitution
thereof. (See, Webster's New Col |l egiate Dictionary, 1979 edition

whi ch defines supplementary as "added as a suppl enent,” and
suppl enent as "1. sonething that conpletes or makes an
addition.") Hence, | find that section 75.307A1 was vi ol ated

her ei n.

Al though the citation alleges the violation to be
significant and substantial, there were not facts presented to
establish that Respondent's failure to have a methane detector
was significant and substantial specially in light of the fact
that it had a safety flame |anp. Lorenz's testinony appears to
i ndicate that generally a nethane tester is safer than a safety
lanmp, in that a safety lanp could sonetines go out in high
concentrations of nethane, and the gauze in the lanp could be
i gnited, causing an accident. However, there was no proof of the
specific hazard contributed to by the violation herein, nor was
there any proof of any likelihood that any hazard contributed to
would result in an injury of a reasonably serious nature. Hence,
I find that the violation herein has not been established to have
been significant and substantial. For the same reasons, | find
the gravity of the violation herein not to have been established
to have been nore than | ow
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Al t hough the violation herein nmight have resulted from
Respondent's m sunder st andi ng of section 75.307A1, supra, | find
this section is clear in its requirenments. Hence Respondent is
found to have been negligent herein to a noderate degree in not
following the clear dictates of the regul ation. Considering these
factors, as well as the remaining factors in section 110(i) of
the Act, as stipulated to by the Parties, | find that a penalty
herein of $50 to be appropriate.

Citation No. 2932288

Lorenz further testified that subsequent to the issuance of
the 107(a) Wthdrawal Order (Order No. 2932285), he told
Rot hermel to withdraw fromthe mne, and the latter indicated
that he was going up No. 2 Chute to drill and shoot. He said that
Rot hermel took his tools and crawl ed through the No. 2 Chute.
This testinony has not been rebutted by Respondent. Accordingly,
I find that Respondent did not obey the Wthdrawal Order and
hence Citation No. 2932288 was properly issued. | have previously
found that the underlying condition of high methane | evels which
gave rise to the Wthdrawal Order No. 2932285 posed an i mm nent
danger. As such, | find that Rothernel, in refusing to vacate the
effected area in spite of being told by Lorenz to vacate, acted
with a very high degree of negligence. The gravity of this
vi ol ati on was hi gh, as Rothernel would have been subjected to
hi gh concentrations of nethane. Taking these factors into
account, as well as the remmining factors in section 110(i) of
the Act, | find that the assessed penalty of $2000 is
appropriate.

Citation Nos. 2932309 and 2932310

On the sane date, October 1, 1987, Kern issued Citation Nos.
2932309 and 2932310 alleging violations of 30 CF. R 0O 75.301
concerning the quantity of air reaching the |last open crosscut in
the No. 2 Chute off the fifth | evel East gangway, and the face of
t he West nonkey of the fifth | evel East gangway, respectively. In
the Citations he noted the quantity of air at the | ast open
crosscut to be only 3950 cubic feet per mnute with a nethane
readi ng of 2 percent. In the face he noted the air quantity of
1291 cubic feet per nmeter with a nethane reading of 5 percent.
Section 75.301, supra, provides that the mninmumquantity of air
reaching the working face shall be 3000 cubic feet a m nute.
Respondent did not rebut the finding of Kern as to only 1291

cubic feet per minute at the face. Accordingly, | find a
violation of section 75.301, supra, as alleged. Section 75.301
supra, further provides that in all active workings ". . . the

vol ume and velocity of the current of air shall be sufficient to
dilute, render harmess, and to carry away, flammable, expl osive,
noxi ous, and harnful gases, and dust, and snoke and expl osive
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fumes.” It further provides that the authorized representative of
the Secretary " may require in any coal mne a greater
quantity and velocity of air when he finds it necessary to
protect the health or safety of miners.” In this connection, Kern
presented his opinion that there was not enough air present to
renove the concentrations of methane found. Respondent did not
rebut this opinion or offer any contrary evidence. Accordingly, |
find that section 75.301, supra, was violated herein as indicated
in Citation Nos. 2932309 and 2932310.

Rot hermel testified that the only machi nery which was in
operation when the Citations were witten was a nonperni ssible
fan. |1 find, however, that what is critical is not the situation
at the precise nmonent the Citation was issued, but | nust rather
take into account the presence of undiluted excess nmethane in the
normal m ning cycle which includes blasting. Based upon the
previ ous testinmony of Lorenz, | conclude that excess undil uted
nmet hane does present a situation where there is a definite safety
hazard of an explosion with a reasonable |ikelihood that this
hazard will result in an injury of a reasonably serious nature.
Thus, the violation herein can be characterized as significant
and substantial. For essentially the same reasons, | find the
gravity of this violation to be relatively high. I find that the
only evidence with regard to Respondent's negligence herein
consists of testinmony by Rothernel with regard to the placenent
of a tube fromthe fan to provide air to clear nethane fromthe
area. Since Respondent was meking sonme attenpts to dilute the
methane | find that it acted herein with noderate negligence.
Taki ng these factors into account, as well as the remaining
statutory factors in section 110(i) of the Act, | find a civi
penalty of $750 for a violation of Citation No. 2932309 and a
civil penalty of $750 for a violation of Citation No. 2932310 to
be appropriate.

Citation No. 2932312 and Order No. 2932313

Kern, on Cctober 2, 1987, found with regard to Respondent's
fan, used to ventilate the working section on the fifth |evel,
that its glands were |oose and its wires were not protected. He
thus issued Citation No. 2932312 alleging the fan to be
nonperm ssible and thus in violation of 30 C.F.R 0O 302A4(a).
This latter section provides that a fan used to provide
ventilation of the working face " shall be of a
perm ssible type, maintained in permssible condition . . . ." The
Respondent did not present evidence as to the specific condition
of the fan, but indicated that it had used the fan for sone tine.
Respondent noved to vacate the Citation on the ground that it had
a waiver for this fan, and it was not notified that this waiver
whi ch was for the second | evel, and used for the third and fourth
| evel s, could not be used for the fifth level. Neither the waiver
nor its contents
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were offered in evidence, (Rothernel indicated that his records
had been burned). As such, | can not find that Respondent was
relieved fromthe responsibility of conplying with section
75.302A4(a) with regard to the fan in issue. | thus find that
Respondent herein did indeed violate section 75.302A4, supra. In
Iight of this conclusion, Respondent's Motion to Vacate the
Citation is denied.

Petitioner has alleged that the violation herein was
signi ficant and substantial, but has not presented any evi dence
which would tend to establish that the specific condition of the
fan, which rendered it nonperm ssible, created any discrete
saf ety hazard which resulted in a reasonable |ikelihood of an
injury of a reasonably serious nature. As such, | nmust find the
violation herein not to be significant and substantial (Mathies,
supra). In the sanme fashion, | can not find that the evidence
herein establishes the violation to be other than a | ow gravity.
I find, based upon observations of Rothernel's deneanor, that the
Respondent herein acted in good faith in believing that it had a
proper waiver allowing it to operate the fan in question

Accordingly, | find that Respondent’'s negligence herein to be
| ow. Taking these factors into account, as well as the remaining
statutory factors, | find a penalty herein of $20 to be

appropriate.

Approxi mately 20 mnutes after the issuance of the above
Citation, Kern issued Wthdrawal Order No. 2932313 which provides
that ". . . Rothernel stated that he would not renpve the
auxiliary electric fan fromthe working section." Respondent has
not presented any evidence to rebut this statement. Hence, | find
this Order to have been properly issued.

I11. PENN 88A156
Citation No. 2932307

Kern testified that when he was at the mne on Septenber 10,
1987, Respondent did not have an updated map. He indicated he
beli eved the date of the |last mne map was 1986, and that he
knows it was nore than a year since the |ast map was submtted.
Respondent did not offer any cross-exanm nation of Kern, and hence
his testinony was not rebutted. Schoffstall, testifying for the
Respondent, indicated that Respondent's last map was submitted in
April 1985, and he was "fairly certain" it set forth the third
I evel (Tr. 307). Testinmony presented with regard to other
citations discussed in this decision indicates that Respondent,
at the tinme the Citation was issued, was working on the fifth
level. Since it was not contradicted that the last filed map went
to the third level, it nust be concluded that Respondent did not
have an updated map. As such, it had been established that there
was a



~1728

violation of 30 C.F. R 0O 75.1200 which provides, in essence, that
an operator shall have an accurate "and up-to-date map." | do not
find that this violation was any nore than a | ow | evel of
gravity. Further, Rothernel had told Kern that he had requested

an engi neer to prepare an updated map, and as such, | find
Respondent's negligence to be very |low. Accordingly, based upon
these factors and the remai ning statutory factors, | conclude

that a penalty of $20 is appropriate for the violation herein.
Citation No. 2932311

On Cctober 1, 1987, Kern issued Citation No. 2932311
i nasmuch as he observed, in violation of the Roof Control Plan
t hat Respondent had not installed manways in the No. 2 and No 3
Chutes off the fifth |Ievel gangway. Respondent naintains,
referring to | anguage on page B of the Roof Control Plan (Gx 4),
that the Plan is a m ni mum Roof Control Plan, and that in |lieu of
manways, foot barries were installed every 5 feet. The barries
were boards 1 inch thick attached to props on the bottom of the
chutes, with a height of approxinmately 3 feet. There were three
props across the approximtely 15 foot w de chutes, |eaving 2
feet on each side of the barries.

I find that the | ack of manways to be a clear violation of
the Roof Control Plan, which in the section headed protective
manways, unequivocally provides as follow "Protective manways
will be installed in the chutes along with devel opnent," (Gx 4).
Also | note that, as part of the plan, paragraph 12 of the
conventional safety precautions provides for "protected manways"
where the pitch of the vein exceeds 20 degrees, to protect the
mners fromsliding and/or falling material, (Gx 4). Paragraph 2
of the conventional safety precautions clearly provides that any
changes or deviation fromthe safety precautions is considered a
violation of the Plan, (Gx 4). Respondent relies on paragraph 1
of the conventional safety precautions which indicates the Plan
to be a "mnimumroof control plan," (Gx 4, p. B). | find this
statement to be qualified by the follow ng phrase which appears
in the end of that sentence " and was fornul ated for
normal roof and rib conditions while using the mning system
described,"” (& 4, p. B). The next sentence requires the operator
to provide additional support "in areas where abnormal roof or
rib conditions are encountered,” (Gx 4, p. B, enphasis added).
Hence, it is clear that the terns of the plan are for nornal
conditions, and additional support is to be provided where
"abnormal " conditions are encountered. There is no evidence that
in the cited area the conditions were anything other than nornal

There is no evidence that the violation herein was
significant and substantial in light of the protective system of
the foot barries which were installed at the mne. In the sane
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fashion, | find that it has not been established in these
circunmstances that the violation herein was anything nore than a
low | evel of gravity. Also, |I find that the Respondent acted in

good faith in believing that the foot barries provided a safer
protection than the manways, and hence believed that the manways

were not required. Accordingly, | find that the negligence herein
to be low. Taking into account these factors, as well as the
remai ning factors in 110(i) of the Act, |I find that a penalty

herein of $20 is appropriate.
Citation No. 2676404

WIlliam G Hughes, a MSHA | nspector, testified, in essence,
that on Novenber 9, 1987, he performed an electrical inspection
of Respondent's mne. In this inspection he observed a one
hor sepower fan that contained an electrical connection nade by
twisting wires. He al so observed three-phase wires that were bare
and not insulated to the original dielectric insulation strength.
30 CF.R 0O 75.514 provides that all electrical connections shal
be "electrically efficient.” It was Hughes' testinony, which was
not contradicted by Respondent or inpeached upon by
cross-exam nation, that, in essence, the connection in question
was not electrically efficient as the wires being connected coul d
be noved by the fan's vibration, thereby creating sparks and
heat. Al so, section 75.514, supra, provides, in essence, that al
el ectrical connections " shall be reinsulated at least to
the sane degree of protection as the renmainder of the wire." In
this connection, it was Hughes' testinony, which was not
i npeached upon by cross-exam nation or rebutted by Respondent,
that the three-phase wires were bare, and were not insulated to
the original dielectric insulating properties. | thus find that
Respondent vi ol ated section 75.514, supra.

Rot hermel, in essence, testified that the fan notor herein
was guarded by a relay to prevent power fromgoing to the fan if
the fan woul d overheat. Accordingly it is Respondent's position
that this would tend to dimnish sonewhat the |ikelihood of heat
to such a degree as to cause an ignition

It was Hughes' testinmony that the type of connection herein
coul d have been noved by the vibration of the fan, thereby
creating sparks and heating of the wires. Further, it was Hughes
testinmony, in essence, that inasmuch as the three-phase wires
were not insulated and 1 inch on each wire was exposed, a ground
to frame, or phase to phase connection could have resulted. This
in turn could have caused heat or sparks to be produced, | eading
to an ignition especially if high methane was present. | find
Hughes' testinony nore persuasive than that of Rothernmel. | thus
find that the violation herein, of inproper connections and bare
wires, to have created a discrete safety hazard. Further,
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al t hough the fan was not being used at that tinme, it was capable
of being used, and it is clear that it would be used in the
normal m ning process. Further, evidence presented in Order No.
2932285 and Citation No. 2932286, infra, established the presence
of met hane when shots are fired in the normal mning process. As
such, | conclude that the violation was significant and
substanti al .

For the sane reasons | find the violation to have been of a
nore than noderate | evel of gravity. There is no evidence herein
to base any finding that the Respondent's negligence was ot her
than |l ow. Taking these factors into account, as well as the
remai ni ng statutory factors of section 110(i) of the Act, |
conclude that a penalty herein of $100 for the violation to be a
proper penalty.

Citation No. 26716405

Hughes issued Citation No. 26716405 alleging that the fan
was not provided with a connection to a groundi ng conduct or
Hughes testified that the fan did not have a ground to provide a
return to the surface. A violation of 30 C.F.R O 701A1(d) was
al | eged. Section 75.701A1, supra, provides for five types of
approved groundi ng. Here, the only facts with regard to the type
of grounding, if any, consists of Hughes' testinobny that the fan
herei n should have had a ground to provide a return to the
surface. This type of grounding is only one of the five which are
approved. There is no evidence that the fan did not have one of
t he other types of grounds which were approved. In the absence of
such testinony, | nust conclude that section 75.701 has not been
violated, and this Citation nmust be dism ssed.

Citation No. 2676407

Citation No. 2676407 provides, in essence, that a 75
hor sepower three-phase punp at Respondent's mnine " was not
provided with a solid connection to a groundi ng conductor
extending to a | ow resistance ground field on the surface." The
Citation further alleges this to be a violation of 30 CF.R O
75.701A1(d).

Hughes indicated that there was no nethod provided for
grounding of the punp (Tr. 358). He indicated that without a
ground, if there is an insulation breakdown or bad connection
there could be a phase to ground connection which could cause
ignition if methane were present. He also indicated that a phase
to ground connection could cause a person to be electrocuted if
one woul d cone in contact with the frane. Hughes al so indicated
that the punp was located in the third level which is the nornal
passageway for nen at the mne. He also indicated that although
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there was a fuse di sconnect which had a thernmal protection it
woul d be possible still to have a phase to ground overload with
the fuses not disconnecting, and which accordingly would be fata
to one touching the frame. Hughes expl ained that a ground wire
was attached to the punp, but the connection to the outside
groundi ng was broken.

It was essentially Rothernel's testinony that there was a
grounding wire that went outside to a | ow resistance ground
field, and that he usually inspected it once a day, but does not
recall when he | ast inspected it prior to Hughes' inspection
Hughes then indicated that when he observed the punp when he
i ssued the Citation, the ground wire was attached to the punp,
but the connection to the outside ground was broken. | accept
Hughes' testinony as to the condition, at the date of the
Citation, of the grounding connection, as it was based on his
observation. In contrast, Rothermel could not recall when he | ast
i nspected the connection prior to Hughes inspection. | conclude,
based upon the testinmony of Hughes, that the punp was not
connected to a ground, and as such would be in violation of
75.701. Further, based upon Hughes' testinony, | conclude that
the violation herein to be significant and substantial. Base upon
the sane reasons, | conclude that the gravity of the violation
was high. However, | find credible Rothernmel's testinony that he
i nspected the connection once a day, although he could not recal
when he | ast inspected it prior to the inspection. | thus find
that the negligence herein was noderate. Taking the other
statutory factors into account, | conclude a violation of $100 is
appropriate.

Citation No. 2676410

Citation No. 2676410 alleges a violation of 30 CF.R O
77.507 in that a disconnect box for the main mne fan " .
was not safely installed as the box was |ying on the ground
exposed to rain and noisture."

Hughes testified that the box in question was in the nud and
not mounted to exclude noisture. Rothernel testified that the box
was 15 inches wide, 2 feet long, and 6 inches deep, and was
mounted to railroad ties (8 feet by 8 inches wide by 8 inches
high) in the formof cribbing of three ties. Hughes testified
t hat because the box was not grounded, nvisture could have
grounded out the phases in the box, and that in the event a
person woul d have touched the box to pull the handle, he could
have been el ectrocuted. Hughes also indicated that the "Nationa
El ectrical Code" requires the box to be vertical so that the
handl es can be pul | ed downward and the bl ades can cone down (Tr.
427) .
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Section 75.507, supra, provides, in essence, that all electrica

equi pnrent shall be "perm ssible." Aside fromthe opinion of
Hughes, no evidence was presented which would indicate that the
fan was not perm ssible. Hughes made reference to an electrica

code, but none was offered in evidence. | find Rothernmel's
testinmony credible with regard to the placenent of the box in
guestion on cribbing nmade of railroad ties. | thus find that

section 75.507 has not been violated and this Citation should be
di sni ssed.

Citation No. 2676411

Hughes al so issued Citation No. 2676411, which states that
the fan notor was not provided with a "solid connection” to a
groundi ng conductor extending to a |low resistance ground field,
and accordingly 30 C.F.R 0O 77.701A1(c) had been viol ated. Hughes
testified, in essence, that the fan was not provided with "a
source" for return back to the original source, (Tr. 413). He
said that he did not observe any grounding fromthe notor to the
di sconnect box, and that a wire which was attached from the notor
to a ground rod would not have provided a return to the source.
He explained that in such a situation there would have been a
difference in potential. He was asked where the connection for
the groundi ng would have run, and he stated that the ground wire
"woul d have been connected" to the frane of the disconnect box,
(Tr. 414). Rothernel indicated that the norning before or after
the Citation was issued, he was out at the fan and the ground was
hooked up. On cross-exanination he indicated the electrica
exam nations are made weekly, and he woul d have checked the
ground wire, by looking at it, at the |ast exam nation. He
further indicated the ground wire, that was fastened to the
notor, did not go to the quadruplex, but did go to a ground
st ake.

Based on Hughes's testinony, | conclude that on the day the
Citation was issued, the fan did not have proper grounding, and
as such, section 701A1, supra, was violated

The Citation alleges the violation to have been significant
and substantial. The only evidence bearing on this issue is
Hughes' testinony that, in essence, if a person was to have
contacted the fuse di sconnect box that had been energized, he
woul d have been el ectrocuted. He indicated that the box had "
unused openi ng" which would allow noisture in the box, which
woul d nake it to becone noisturized, (Tr. 413). However, the
Citation was issued for inproper grounding for the fan. Thus, it
has not been established the specific hazards, and the |ikelihood
of any injury as a consequence of the fan not being grounded.
thus find the violation not to be significant and substanti al

sone
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For the sanme reasons, | find the evidence insufficient to
conclude that the violation herein was nmore than a | ow | evel of
gravity. | have taken into account Rothernel's testinony that

when he exam ned the grounding, it was hooked up. However, he
i ndi cated that the grounding did not go to the quadruplex, which

appears to be the source, but to a ground stake. | thus find
Respondent to have acted with a noderate degree of negligence in
the violation herein. | have al so considered the remaining

statutory factors and conclude that a penalty of $75 is
appropriate for the violation herein

Citation No. 2932441

At the hearing, the Parties indicated that, in essence,
Citation No. 2932441 is the sane or simlar to Citation No.
2676225. As such, testinony on this Citation was wai ved. Based on
the evidence adduced and di scussed in Citation No. 2676225,
infra, | conclude that Citation No. 2932441 was properly issued
and established a violation of 30 C.F. R 0O 50.30, and that a
penalty of $20 is appropriate.

ORDER

Accordingly, it is ORDERED that: Citation Nos. 2676133,
2676135, 2932312, 2932311, 2676409, and 2676411 be nodified to
del ete any findings that the cited violations are significant and
substanti al .

It is further ORDERED that Citation Nos. 2676177, 2676405,
2676409, and, 2676410 are vacat ed.

It is further ORDERED that Wthdrawal Orders 2676178,
2677518, and 2932225 were properly issued.

It is further ORDERED that Respondent shall pay $5, 065,
within 30 days of this Decision, as Civil Penalties for the
vi ol ati ons found herein.

Avram Wi sber ger
Adm ni strative Law Judge



