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O fice of Adm nistrative Law Judges
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ADM NI STRATI ON ( MSHA) , Docket No. WEVA 88-139
PETI TI ONER A.C. No. 46-01867-03739
V.

Bl acksville No. 1 M ne

CONSOL| DATI ON COAL COVMPANY,
RESPONDENT Docket No. PENN 88-144
A.C. No. 36-04281-03616

Dilworth M ne
DECI SI ON

Appear ances: Covette Rooney, Esq., Ofice of the Solicitor
Department of Labor, Phil adel phia, Pennsylvania,
for the Secretary;
M chael R Peelish, Esqg., Consolidation Coal Conpany,
Pi tt sburgh, Pennsylvania, for the Respondent.

Bef or e: Judge Wei sberger
St at enent of the Cases

In these cases the Secretary (Petitioner) seeks civi
penalties for alleged violations by the Operator (Respondent) of
30 CF.R 0O 75.400. Pursuant to notice, these cases were heard in
Pi tt sburgh, Pennsylvania, on August 23, 1988. In Docket No. WVEVA
88A139, Janes D. Underwood, Raynond Ash, and Janes E. Bowman
testified for Petitioner and John Wber, Robert W Gross, and
Carl Steven Casteel testified for Respondent. |In Docket No. PENN
88A144, James Sanuel Conrad, Jr., and Edward Daniel Yankovich
Sr. testified for Petitioner and Steven Wl fe, Walter Joseph
Mal esky, and John Leo Weiss testified for Respondent.

At the hearing, on Docket No. WEVA 88A139 at the concl usion
of Petitioner's case Respondent made a notion to disnmss which
after argument was denied. Petitioner filed its Post Tria
Menmor andum and Proposed Fi ndi ngs of Fact on Novenber 14, 1988 and
Respondent filed its Post Hearing Brief on Novenber 9, 1988. Tine
was reserved for the filing of Reply Briefs but none were fil ed.
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Docket No. WEVA 88A139

Sti pul ations

1. The Blacksville No. 1 Mne is owned and operated by
Respondent, Consolidation Coal Conpany.

2. The Blacksville No. 1 Mne is subject to the jurisdiction
of the Federal Mne Safety and Health Act of 1977.

3. This administrative |aw judge has jurisdiction over these
proceedi ngs.

4. The subject Order was properly served by a duly
aut horized representative of the Secretary of Labor upon an agent
of the Respondent at the dates, tinmes, and places stated therein
and may be adnmitted into evidence for the purpose of establishing
its issuance, and not for the truthful ness or rel evancy of any
statenments asserted therein.

5. The assessment of a civil penalty in this proceeding wll
not affect Respondent's ability to continue in business.

6. The Operator's history of previous violations in total
was 478 violations over 554 inspection days; 48 of these
violations were for violations of 30 C.F.R 0O 75.400 (7 of which
were section 104(d)(2) Orders).

7. The Operator's size is as follows:

a. Blacksville No. 1 Mne enpl oyees approxi mately 241
enpl oyees.

b. Daily production of Blacksville No. 1 Mne equals
approxi mately between 6,500 and 7,000 tons. Annua
production equal s approxi mately 1,500, 000 tons.

c. Consolidation Coal Conpany operates approximtely 30
m nes.

d. The annual production of all Respondent's mines is
approximately 52.5 mllion tons.

e. The annual dollar volunme of sales by the Respondent
for 1988 will not be released by the Respondent.

f. E.1. DuPont de Nenpurs and Company is the parent
conpany, Consolidation Coal Conpany is a wholly-owned
subsi di ary.

8. The Operator abated the cited condition i mediately. The
Order was termnated at 11:55 a.m on October 23, 1988.
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9. Approximately seven nminers were exposed to the cited
condi tion.

10. A conparison of the fatality and disabling injury
frequency rates for the mine and for the Operator's operation
overall with those of the industry are as follows:

a. Blacksville No. 1 M ne

1986 Rat e F - Fate
NFDL - No Fatel Days | ost

0-F 0 NDL - No Days Lost
13 - NDFL 5.16
4 - NDL 1.59
Tot al 17 6.75
1987 Rat e
0 - F 0
41 - NFDL 15. 34
3 - NDL 1.12
Tot al 44 16. 46

1st Quarter 1988

Rat e

0 - F 11. 38

8 - NFDL 1.42

1 - NDL 0

Tot al 9 12.81

b. Consolidation Coal Conpany

1988 Rat e

9 - F .09

309 - NFDL 3.23

142 - NDL 1.49

Tot al 460 4,81
1987 Rat e

2 - F .02

680 - NFDL 7.20

169 - NDL 1.79

Tot al 851 9.01
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I st Quarter 1988 Rat e
0 - F 0

177 - NFDL 7.94

31 - NDL 1.39

Tot al 208 9. 33

c. Nationw de

1986 Rat e

84 - F .05

9,165 - NFDL 5.70

2,696 - NDL 1.68

Tot al 11, 945 7.43
1987 Rat e

58 - F .04

11,538 - NFDL 7.81

3,867 - NDL 2.62

Tot al 15, 463 10. 46
1st Quarter 1988 Rat e
10 - F .03

3,102 - NFDL 8. 64

983 - NDL 2.74

Tot al 4,095 11. 40

11. The Parties stipulate that there had been on clean
i nterveni ng i nspections of the entire nmine between the date of
the instant violation and the previously issued order. Thus, the
mne, at that time, was on a 104(d) chain. (Sic.)

12. The Parties stipulate the authenticity of their
exhibits, but not to the truth or rel evance of the matters
asserted therein.

Fi ndi ngs of Fact and Concl usi ons of Law
l.
Order No. 2943442
James D. Underwood, an inspector for MSHA, testified that in

visiting Respondent's Blacksville No. 1 M ne on the norning
Cctober 23, 1987, in the P6 Section he observed float coal dust
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deposited on the roof in the third entry in the areas outby the
portal bus station. He continued to walk in the area and observed
coal dust further outby in this entry and also in crosscut 25
between entries 3 and 4 and crosscut 26 between entries 3 and 2.
(The area he observed coal dust is shaded in red on Governnent
Exhibit C.) Underwood described the color of the dust as "dark"
and closer to black than gray. He said that the darkest area was
in the crosscut 26 between the 2nd and 3rd entries. He said that
after abatenment with rock dust the areas in question becane white
in color. Underwood's testimony was corroborated by James E
Bowman an enpl oyee of Respondent, who as representative of the

m ners acconpani ed Underwood on his inspection on October 23.
Bowman indicated that in the areas outlined in red on Government
Exhibit C, he saw coal dust that he described as "bl ack."

In arguing that it did not allow any coal dust to accunul ate
in the areas cited by Underwood, Respondent, in essence, refers
to the fact that on the day prior to Underwood's inspection, MSHA
I nspectors conducted an intensified Triple A Inspection, wal ked
through the area in question, and did not issued any citations
for violation for section 75.400, supra. In this connection,
Raynmond Ash, a MSHA supervisor, indicated that, in essence, when
he wal ked though the area in question there were accumul ati ons of
fl oat dust, but the accunmul ations "weren't that bad" (Tr. 65). He
said that the whole section was rock dusted in a fashion that was
"pretty well within standards" (Tr. 65). He said, in essence, to
the best of his recollection there was nothing outstandi ng about
the section, and it was not either a very bad condition or a very
good condition. He further said the conditions were not bad
enough to issue a citation

John Weber, a mine escort enployed by Respondent, testified
that coal dust is black, and that when he observed the areas in
guestion on Cctober 23, along with Underwood, they were not
bl ack, but were "nmediumgrey" in color (Tr. 102). (sic.) He
i ndicated that the color was essentially the same as was observed
the day before. Robert W G oss, Respondent's safety supervisor
i ndi cated that when he observed the area, on October 23, before
the all eged violation was abated, the material that he observed
was between |ight gray to mediumgray in color. He said that in
hi s opi nion there was no accumul ati on of coal dust. Carl Steven
Casteel, Respondent's section foreman, was asked whether on
Cctober 23, when he wal ked through the cited area if there was
fl oat dust present. He stated that he did not see anything not
acceptable and said that the color of the material there was

gray.
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According to Gross when the area in question was initially mned
it was rock dusted and rock dust is white. Gross indicated that
wi t h danmpness rock dust beconmes "off white,” (Tr. 132) and
described the area in question as danp. However, he indicated
that he felt the material in question, but he did not describe
what it felt like. He was asked if he recall ed whether the
accurul ati ons were wet or dry, and he said "It was October,
they're not going to be what be call wet, they would be danp"
(TR 136). Thus his statement that it was "danp," appears thus to
be based not upon his personal know edge, but upon his opinion
based on the tine of year of the alleged violation. On the other
hand, when Underwood was asked how he would classify the area, he
described it as a dry area.

Accordingly, | cannot find that it had been established that
the area in question was danp. Thus, | cannot find that the
mat erial in question, rock dust, was nmade dark by danpness.

Underwood in his testinmony described the material in
qguestion as being dark and closer to black than gray. His
testinony was corroborated by Bowran. Weber although descri bi ng
the material in question as being medium gray conceded that the
area in question although having a range of colors was not as
good as the rest of the section which was white. In the sane
fashi on although Gross indicated that the material in question
was between |ight gray to nmedium gray, he described the nateria
in the crosscut 26 between the 2nd and 3rd entries, and the
material in the area outby the power center in Entry No. 3 to be
alittle darker than the rest of the area. Also Casteel described
the material in the cited area as being gray. In contrast the
material outside the cited areas was described as being a |ighter
gray. Based upon all of the above, | conclude that Respondent, in
the cited area, had all owed sone coal dust to accunmul ate and had
not cleaned it up when cited by Underwood. As such, | find that a
vi ol ati on of 75.400, supra, has occurred.

According to Underwood, the violation herein by Respondent
resulted fromits unwarrantable failure inasnuch as the cited
area is the entry to the P6 Section and as such all supervisory
personnel would wal k though the area on a daily bases to get to
the working section. As such, in essence, Underwood naintai ned
that these personnel should have observed the condition by meking
an adequat e inspection and should have cleaned it up. In this
connection it was Underwood's opinion that the coal dust in
questi on had accunul ated when the area was originally cut, and in
hi s opinion had been there for a week
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In the recent case of Enery M ning Corporation, 9 FMSHRC 1997
(Decenber 1987), the Conmm ssion held that "unwarrantable
failure,” is nore than ordinary negligence and requires
"aggravated conduct.” | find that Underwood did not refer to any
facts to support his opinion that the violating condition had
exi sted for a week. Indeed, he indicated on cross-examination, in
essence, that the condition that he observed could develop in
m nutes. Also Weber was present the day prior to Underwood's
i nspection, when he acconpani ed four MSHA | nspector, who wal ked
t hroughout the area and did not issue any violations for allow ng
any coal dust to accumul ate. Ash, who was present during this
exam nation, indicated in his opinion that the rock dusting he
had observed "pretty well"” met their standards and described the
accurnul ati on of coal dust as "not that bad.” | thus find that
Respondent did not act with nore than ordinary negligence when it
did not clean up a condition that was observed the day before,
and not cited, by four MSHA I nspectors. According, | cannot find
that the violation herein resulted from Respondent's
unwarrant abl e failure.

According to Underwood the violation herein should be
consi dered significant and substantial, because arcing off a
energi zed trolley wire in the area could have ignited the coa
dust. Also a 7200 volt wire and power center were both in the
area and according to Underwood "Anything coul d have happened" to
them (Tr. 29), and "it could have intensified it with the fl oat
coal dust accumul ation” (Tr. 24). Underwood further maintained
that any ignition would be reasonably likely to cause serious
injuries to the crew of seven working inby in the area. However
crosscut 26, between entries 2 and 3, described by Underwood as
the darkest area in question contained neither a trolley wre nor
a 7200 volt cable. Also, although Underwood, in essence,
testified that the presence of the coal dust was a dangerous
situation if anything would "happen" (Tr. 29) to the 7200 volt
cable, this event seems unlikely due to Underwood's having
conceded under cross-examination that the cable was very wel
insul ated. Also the only location of the coal dust that Underwood
testified to was on the roof whereas the cable was placed on the
left rib. Also it does not appear reasonably likely that the coa
dust in question would contribute to any hazard occasi oned by a
mal functi on of the power center, as the power center and its
connectors were not within the cited area, and there is no
evi dence as their distance to the cited area.

Nor does it appear that it was reasonably likely that the
presence of coal dust would contribute to the hazard of an
ignition occasioned by arcing in the trolley wire. The trolley
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wire did not run at all in the nost inby of the two areas cited,
and ran for only a portion of the other cited area. In this
latter area although the trolley wire was between 3 to 6 inches
of the roof, there was an insul ated guard between the wire and
the roof which hung over the side of the wire and which covered,
as agreed to by Underwood, the "majority" of the wire in the area
(Tr. 37). According to Underwood approxi mately 15 feet of the

wi re was not guarded and arcing, which he agreed was a common
occurrence, could occur in that area if there were dust or other
obstructions between the arc of the vehicle and the wire.
However, he indicated that he did not see any dust on the wire.

Taking all of the above into account, | conclude that it has
not been established that there was a reasonably |ikelihood that
the rock dust which had been allowed to accunul ate, contributed
to the hazard of an ignition or other hazard which would result
in an injury of reasonably serious nature. (See, Mthies Coa
Conmpany, 6 FMSHRC 1 (January 1984). As such, | conclude that it
has not been established that the violation herein was
significant and substanti al

In assessing a penalty for the violation found herein,

have taken to account the factors set forth in section 110(i) of
the Act as stipulated to by the Parties and adopt them | also
concl ude essentially for the reason set forth above, (lIl., infra)
that the Respondent herein acted with a | ow degree of negligence.
Shoul d the accunul ati on of coal dust herein result in an

expl osion or ignition, such would result in grave consequences of
injury to persons. However, it has not been establish that such

an event is reasonably likely to occur. As such, | find that the
violation herein to be of a low level of gravity. Taking all of
the above into account, | conclude that a penalty herein of $50

is appropriate.
Docket No. PENN 88A144
Stipul ati ons
1. Consolidation Coal Conpany is the owner and operator of

the Dilworth Mne |located in Rices Landing, G eene County,
Pennsyl vani a.

2. Consolidation Coal Conpany and Dilworth M ne are subject
to the jurisdiction of the Federal M ne Safety and Health Act of
1977.

3. The Admi nistrative Law Judge has jurisdiction over this
case pursuant to Section 105 of the Act.
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4. In the 2 year period prior to Novenmber 25, 1987, the Dilworth
M ne had an undeterm ned nunber of violations of the standard
contested in this case, 30 CF.R 0O 75.400.

5. The size of the operator is reflected by the follow ng
dat a:

a. The Secretary has no know edge and therefore cannot
stipulate as to the nunber of enployees enployed in the
Dilworth M ne.

b. The Secretary had no know edge and therefore cannot
stipulate as to the daily production of the Dilworth

M ne. Annual production tonnage of the Dilworth Mne is
1, 432, 626.

c. The Secretary has no know edge and therefore cannot
stipulate as to the nunber of nmines operated by the
operator and the total nunber of miners enployed by the
operator.

d. The annual production tonnage of all the operator's
mnes is 41,221,321

e. Information regarding the annual dollar vol une of
sal es by the operator during 1985 will not be rel eased
by the operator.

f. DuPont E.I. De Nenopurs & Company is the parent
conpany; Consolidation Coal Conpany is a wholly-owned
subsi di ary.

6. The violation was abated within a reasonabl e period of
time; the subject area was rerock dusted.

7. Any one miner would be affected or was exposed to the
hazard created by the violation

8. The Operator's history of previous violations in total
was 405 viol ati ons over 504 inspection days. Seventy-five of
these violations were for violations of section 75.400.

9. The Parties stipulate the authenticity of their exhibits,
but not to the truth or relevance of the matters asserted
t herei n.

In a tel ephone conference call on Novenmber 30, 1988, the
Parties further stipulated that: The Dilworth M ne had not had a
clean intervening inspection since the issuance of the previous
d(2) order at this mine, and thus was on a (d)(2) chain.
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Order No. 2937915

On Novenber 25, 1987, James Sanuel Conrad, Jr., a MsSHA
I nspector, perforned a spot inspection of Respondent's Dilworth
M ne pursuant to a request of one of Respondent's mners. During
the course of this inspection he observed coal dust in the ribs,
floor, and belt structure of the 3AD section. He said that with
the cap lanp that he was wearing the coal dust appeared to be
bl ack, with a reddish tint. He explained that it gets to have
such a tint if it is "real black” (Tr. 186). He expl ained that
under the coal dust he was able to see rock dust and that the
rock dust accurul ated in nooks and crannies of the ribs. He said
that on the belt structures he was able to brush the dust off and
that at one point he nmeasured the dust with a ruler and it was a
hal f inch deep.

Edwar d Dani el Yankovich, Sr., a m ner who acconpani ed Conrad
as a wal karound, stated that the area in question was conpletely
covered with black coal dust, including the roof, ribs, floor
and belt structure. He estimated the depth as 2 to 3 inches.

Wal ter Joseph Mal esky, Respondent's belt foreman, who
exam ned the area in question on Novermber 25, 1987, in a preshift
exam nation, at approximately 6:45 a.m, indicated that in the
front-end of the belt there was an area that was starting to get
dark in color. He described the color as dark gray to |ight black
and provided his opinion that it should have been rock dusted in
the next shift. Steven Wil fe, Respondent's construction boss,
testified that the floor of the area in question was darker than
the ribs and contained rock and coal dust which was the normal
condition at the mine. He indicated that in general the color was
dark gray. He al so opined that when he arrived in the section on
Novenber 25, it needed rock dusting. John Leo Wi ss, Respondent's
assi stant foreman, stated that when he wal ked the I ength of the
area in question at 9:15 a.m on Novenber 25, he observed coa
dust on the belt and material on the bottomthat was dark in
color. He described the ribs as having sone float dust that was
gray in color. He also indicated he believed the area needed to
be rock dusted. Wlfe indicated that the coal dust was thin
coated and not "thick" and Weiss indicated that the depth of the
coal dust was between a quarter of inch to a half inch, but in
nost areas there was a light coating. He provided his opinion
that the areas in question needed to be rock dusted. He said that
the ribs were gray and not dark, the bottomwas dark gray, wth
smal | spots of black on the bottomof the left rib and indicated
that wetness turns the material dark.
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Based upon the above, | find that at the time in question
Respondent had not cleaned up coal dust in the area in question
and had allowed it to accunulate. In this connection |I accorded
nore weight to the testinmony of Conrad as to the depth of the
coal dust inasmuch as he nmeasured it with a ruler. As such I find
that the citation was properly issued and Respondent herein did
violate 30 CF.R [ 75.400 as alleged in the citation

According to Conrad the belt line in question has a history
of coal dust. According to Wlfe it probably took a shift for
this dust to devel op. At approximately 6:45 a.m on Novenber 25,
Wal t er Joseph Mal esky, Respondent's belt foreman, in a preshift
exam nation of the belt in question noticed that the area was
starting to get dark in color and opined that it should be rock
dusted in the next shift. He noted this condition in witing in
the examiner's report of daily inspection for that date. Ml esky
i ndi cated that he observed the coal dust as being dark gray to
i ght black, and when asked what the depth of the material was
i ndicated that he did not think that it was "any inches" (Tr.
274). He said that some of the material was part dry and sone of
it was danmp, and that he nade a ball of the nud which assisted
himin determning that in his opinion it was not dangerous. He
i ndi cated upon cross-exam nation that he had the authority to
stop the belt and assign nmen to abate the condition. He did
neither, but in addition to the entry of the condition in the
daily inspection report at 7:50 a.m, he informed Robert Burgh
Ken Dudi cs, the belt coordinator, and the Assistant Foreman Mark
Wat ki ns of the need to rock dust. Wl fe testified that he was
informed at about 8:00 a.m by Mark Watkins that the belt in
guesti on needed dusting. He indicated that he went to the bore
hole to obtain the rock duster, but that this equi pnent had a
hose that was plugged up and that it took between 25 and 30
m nutes to change the equi pnment. The rock duster was then filled
up with 12 tons of dust which took about 30 nminutes and was then
transported to the area in question, but that on the way it was
derailed. He indicated that it took another 15 to 20 minutes from
the derailing to transport the rock duster to the section.

It appears to be Petitioner's position, as articulated by
Conrad, that Respondent herein was negligent to a high degree in
that it was aware of the fact that the area in question needed
rock dusting, but did not assign anyone to inmediately correct
the condition. According to Conrad, Respondent shoul d not have
relied on its abatenent by using a bulk duster as this equi pment
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could fail, and instead should have either assigned nmen to
distribute dust manually or to drag the area. He indicated that

it could have taken two men to performthis work in approxi mately
10 to 15 minutes. Conrad indicated that dragging or hand dusting
m ght have been nore "expedient” than using a duster (Tr. 229).
note that according to Wl fe, bag or hand dusting is used in
areas of approximtely 100 feet whereas on Novenber 25, the day
of the citation he was infornmed that area to be dusted was
approximately 300 feet. | thus find that there was not aggravated
conduct in Respondent's condition to elimnate the hazard of rock
dust with the use of a rock duster as opposed to assigning nen to
hand dust or drag. It appears that a decision as to the nmethod to
be used was a matter of judgnent. As such any delays in cleaning
the coal dust occasioned by the breakdown and derail ment of the
rock duster is clearly not evidence of aggravated conduct. Also
al t hough Mal esky did not either shut off the belt or assign nmen
to rock dust the area in question, and did not notify other
managenment officials of the existence of this condition unti
approximately 1 hour after he observed it, | find that any

mal efi cence in this regard to have been a matter of negligence
rather than "aggravated conduct,” or serious |lack of reasonable
care (Emery M ning Co., supra, c.f. US. Steel Corp., 6 FMSHRC
1423 (June 1984)), inasnmuch as it was based sol ely upon an error
of judgnent. In this connection, | note that Ml esky, in
supporting his not shutting off the belt or ordering the nen to
hand dust, indicated that he did not believe that the condition
was dangerous. In this connection he noted that part of the

mat erial was dry, but that some of it was danp. The fact that he
made a ball of the material assisted himin determning that it
was not dangerous. He al so had indicated that when asked with
regard to the depth of the material that he did not think that it
was "any inches" (Tr. 274). Thus, | find that Respondent's
conduct herein was not aggravated conduct, did not rise above
near negligence, and thus the violation herein cannot be
characterized as resulting from Respondent unwarrantable failure
(see Emery M ning, supra). (Footnote 1)
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I,

According to Conrad, and not contested by Respondent's
Wi t nesses, coal dust is a major contributor to explosion and to
the severity of fires. He described coal dust as being very
volatile. At the time of the citation the belt was running and
according to Conrad a running belt could be knocked out of Iine
by a falling rock causing the belt line to rub agai nst various
structures causing heat. He also indicated that the belt rollers
could mal function and generate heat, and that the electrica
nmot ors were of an open type and could blow up or short out. He
said that all these events are potentially ignition sources which
woul d be enhanced by the coal dust in the area. In this
connection, Conrad indicated that all the dust that he touched
was dry. Areas of the floor were described as having either
puddl es or being danp. However, according to Conrad the coal that
lies on top of the water was dry. In this connection, it is noted
that Wess indicated on cross-examnm nation that coal dust on top
of water can still ignite. | note also that Yankovich indicated
that he stirred the coal dust with his finger and described it as
dry. In contrast Wlfe testified that there was real noist nuck
on the bottom of the area which contained rock and coal dust, and
this condition is normal at the mine. Ml esky who indicated that
he made a ball of the nud described sone of the area as wet, sone
danp, and "part of it was dry" (Tr. 273).

Based on the testinmony of Conrad and Yankovich that the dust
they touched was dry, | find that the area in question contained
coal dust that was dry. | find, based on Conrad's measurenents,
that the dust was at |east 1/2 inches deep in sone places. In
addition, | note Conrad's testinony that on the day of the
citation the area in question in the belt line had two tenth of
one percent of methane. Taking all these factors into account, |
conclude that the coal dust in question contributed to the hazard
of an ignition. According to Conrad should such an ignition or
expl osion occur it would be reasonably likely to result in an
injury of a reasonably serious nature. In this connection he
i ndi cated that those fighting the fire, or persons working inby
the section, would |ikely be burned or injured by having inhal ed
carbon nonoxi de. Accordi ngly, based upon all these factors,
conclude that the violation herein was significant and
substantial. (Mathies Coal Conpany, supra.)

V.

I conclude that the Respondent herein was negligent to a
noderately high degree, in that Ml esky did not informany of
Respondent's managers of the condition in question unti
approximately 1 hour after it was observed by him | further
find, as



~1747

outlined above (IIl., infra), that the gravity of the violation

herein was relatively high. Taking these factors into account as
wel |l as the remmining statutory factors in section 110(i) of the
Act, | conclude that a penalty herein of $500 is appropriate.

ORDER

It is ORDERED that Order No. 2943442 be nodified to a
section 104(a) Citation to reflect the fact that the violation
therein was not significant and substanti al

It is further ORDERED that Order No. 2937915 be nodified to
a section 104(d)(1) Citation to reflect the fact that the
violation therein was not the result of Respondent's
unwarr ant abl e failure.

It is further ORDERED that Respondent herein shall pay $550,
within 30 days of this decision, as a civil penalty for the
vi ol ati ons found herein.

Avram Wi sber ger
Adm ni strative Law Judge

Footnote starts here: -

~Foot not e_one

1 1 have considered Kitt Energy Corp. 6 FMSHRC 289 ( My

1984) which is relied on by Petitioner, but do not find it
appropriate to the issues herein. In Kitt, Judge Merlin found
that failure of the Operator to assign sufficient nen to clear up
coal dust over a period of 2 weeks constituted unwarrantable
failure. In the case at bar, in contrast, approximately 1 hour
after knowl edge of the violation, the Operator took action to
conpletely clean up the accunul ation



