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This case is before nme upon the Conpl aint by Gerard
Sapunari ch under section 105(c)(3) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq., the "Act," alleging
that he was suspended fromhis job wi thout pay by Lehigh Portland
Cenment Conpany, (Lehigh) in violation of section 105(c)(1) of the
Act . (FOOTNOTE 1)
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In particular M. Sapunarich alleges that he was the M ner Safety
Representative during relevant times and that in that capacity
reported various health and safety violations from February 3,
1983, through Septenber 11, 1987, to both officials of the
Federal M ne Safety and Health Adm nistration (MSHA) and of the
m ne operator. He alleges in his conplaint that "on Friday,
Sept enber 11, 1987, John Jones [plant manager] and | had a very
heat ed di scussion in the Control Room about the dust problemin
the dust building that was still going on fromthe previous day.
As a result | have been witten up for insubordination and it was
put in ny file, also | have been suspended without pay."

Lehi gh admits that Sapunarich was suspended for three days
wi t hout pay but maintains that the suspension was not in any way
notivated by his conplaints about the dust situation but rather
was based sol ely upon threatening and abusi ve | anguage directed
to Pl ant Manager John Jones during the confrontati on on Septenber
11, 1987, in the control room

In establishing a prima facie case of discrimnation under
section 105(c) (1) of the Act the Conpl ai nant nust prove that (1)
he engaged in a protected activity, and (2) the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797-2800, (1980), rev'd on other grounds sub nom
Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir. 1981);
Secretary on behalf of Robinette v. United Castle Coal Co., 3
FMSHRC 803, 817-18, (1981). The Respondent m ne operator may
rebut the prinma facie case by showing either that no protected
activity occurred or that the adverse action was not notivated in
any part by protected activity. If an operator cannot rebut the
prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that (1) it was also notivated by the
mner's unprotected activities, and (2) it would have taken the
adverse action in any event for the unprotected
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activities alone. The operator bears the burden of proof wth
regard to the affirmati ve defense. Haro v. Magma Copper Co., 4
FMSHRC 1935, 1936-38, (1982).

It is undisputed in this case that the Conpl ai nant had been
an active and effective mner safety representative at the
Cenenton Plant for many years preceding the incident in question
He was and is highly regarded by both wage and sal ari ed workers.
I ndeed Donald Reid the Cenenton Plant Safety and Training
Supervisor testified that Sapunarich had a genuine concern for
m ner safety and did an excellent job as safety representative.

It is further undisputed that shortly before the critica
Septenber 11, 1987, confrontation at issue herein, Sapunarich
made several specific conplaints involving health and safety. On
at | east one occasion he conplained to Plant Manager John Jones
about foreign cenent bags that were exploding. Mreover, only two
days before the confrontation he conpl ained to Conpany Supervi sor
Ron Dunmpond about excessive dust emanating fromthe precipitator
buil ding. On the follow ng day he conpl ai ned about the dust to
the New York State Department of Environnental Conservation and
to the local office of the Federal M ne Safety and Heal th
Adm ni stration (MSHA).

Sapunarich arrived at the plant at around 6:30 a.m on
Septenber 11, 1987, and found that the dust problem had still not
been corrected. After checking at the | aboratory he proceeded to
the control room where he met Jones. The subsequent events were
descri bed by Sapunarich in the follow ng colloquy at hearing:

Q (By Conpl ai nant's Counsel) When you got finished
coversing with M. Goff did you have any conversations
with M. Jones?

A. Yes.

Q Did you address him or did he address you?

A. He said good norning to ne.

Q What did you say, if anything?

A | said, "What is so good about it?" He said, "Wat
is the problen?" | said, "The problemis you got a

pretty bad dust condition here and it doesn't seem as
i f anybody is doing anything about it," and he
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said, "Well, | amdoing the best | can," and |I said, "Evidently
the best you can is not good enough because it is still not
corrected,” and he said, "Well, what do you want ne to do, wave a

fucki ng magi ¢ wand?"
Q He said what?

A. He said, "What do you want nme to do, wave a fucking
magi ¢ wand or | don't have a fucking magic wand." |
think that was it, "I don't have a fucking magi c wand."
| slapped the top of the desk and told him | said, "I
woul d I'i ke to choke you. You are the worst plant
manager | have ever had to deal with. You don't give a
shit about the people that work here at the plant, and
you don't care about the people of Cenenton," and we
were both talking at the sane time or rather arguing.

Q Was that the extent of the conversation?

A Well, it was nore than that. | told himabout the
men's vehicles out in the parking lot and that there
was no consideration for those vehicles out there. Sone
peopl e had aut onmobiles and trucks out there worth

ei ght een/ ni net een thousand dol |l ars and that nobody
seenmed to care about them and that as far as the nmen
go | told himthat | requested that nobody be sent into
that buil di ng under those conditions and nobody seened
to care. They still sent two |aborers in there the

ni ght before, and it just seemed that no matter what we
wer e conpl ai ni ng about this nmonth that nobody was

| i stening.

Q How far away from M. Jones were you standing -- or
were you standi ng when you had your conversation with
M. Jones?

A. W& were on opposite sides of the control room panel

Q Were you standing?

A It is not just a desk; it is a desk with big w ngs
on it because there is controls
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on both sides. So he is standing about in this alleyway over here
(indicating), and | amwhere | amat, and there is a desk between
us about that big (indicating), but it has got big wings on it

wi th high panels on it (indicating).

Q Could you estimate how far away you were?

A. | was from hin®

Q Yes.

A. Straight across?

Q Yes.

A. Fivelsix foot.
(Tr. 58-61).

Fl oyd Fal k the control room operator, was al so present at
the time of this confrontation. He generally supports the
Conpl ai nant's version except he did not recall hearing the
Conpl ai nant say that he would like to get his hands around Jones
neck. Robert Hinckley, also testifying on behalf of the
Conpl ai nant, was also in the control roomat the tine of the
confrontation. He too generally supports the Conplainant's
version on the confrontation and further noted that "both
[ Sapunarich and Jones] were |oud and neither was hol di ng anyt hing
back" .

Pl ant Manager John Jones reported the confrontati on somewhat
differently. He noted the events leading up to the confrontation
and the confrontation itself in a nmenorandum prepared |later the
same day. It reads as foll ows:

We were experiencing problens with the kiln dust
handl i ng system on 9/10/87. The el evators and conveyi ng
system were dusting and the dust appeared to be
difficult to handle. We were not sure of the cause, but
proceeded to inspect the precipitator, dust handling
system 02 analyzer and everything we could associ ated
(sic) with the process. W also called the |ocal DEC
(New York State Departnment of Environnental
Conservation) Inspector and informed him of our problem
and that we were attenpting to resolve the situation.
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Late in the day of 9/10/87 we decided that the dust handling
system was not at fault and we deci ded that maybe the surry

t hi nner we had used was causing the problem In order to verify
that, we decided to switch basins (kiln feed) but had to wait
until sufficient quantity was on hand to make the switch. W nade
the switch at 7: 00 AM on 9/11/87.

At approximately 7:30 AM 9/11/87, G Sapunarich
Lubricator, came into the Control Room and was

di scussing the situation with J. Goff, M & E Repairman
Jones: "CGood Morning, CGerry."

Sapunarich: "It isn't a very good norning."

Jones: "Why not ?"

Sapunarich: "Because of the Dust Situation."

Jones: "W have been trying to resolve the proble
[sic]. W inspected the elevator, precipitator, and
screws. W have been checking out the process

equi prent. We are not sure what the problemis.”
Sapunarich: "That's not good enough, 24 hours is |ong
enough to resolve the problem | intend to call DEC and
report this situation.”

Jones: "DEC was contacted and i nformed of the problem
We are now changing slurry basins to see if that

resol ves the problem Mybe the slurry thinner is
causing the problem | don't know, we are trying
systematically (sic) elinmnate the possibilities."
Sapunarich: "DEC doesn't react to these problens and

neither do you. | am concerned about the residents of
Cenenton and all the dust they are exposed to. | am
buil ding a hone and have a new car that is being
ruined. | amnot getting any cooperation fromyou or
the local DEC. | intend to call Schenectady to get sonme
action."

NOTE: As Sapunarich is speacking, [sic] he is becomi ng
i ncreasingly agitated and | oader [sic].
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Jones: "Do what you feel you have to do, but in the neantine, go
back to your job and do the work you are getting paid to do."

NOTE: At this point Sapunarich pounded the table and
| eaning (sic) across the Control Roomtable with arns

ext ended:
Sapunarich: "I would like to grab you by the neck." You
don't give a fuck about the dust situation. |I'Ill get

you "off' the plant property.”

NOTE: At this point, | explained again the steps we
were taking to resolve the problem
Jones: "1 have no magi c wand. Do you have any idea what

i s causing the probl en?"

Sapunarich: "You are ruining nmy house, ny car and ny
wi ndows. |'Il get you off the plant property."

NOTE: At this point | becanme very upset and told
Sapunarich very |oudly:

Jones: "Don't you ever threaten ne. If you don't stop
you may | ose your job."

Sapunarich: (Very loud and threatening) "I'll get you
"of f' the plant property. If you're going to fire ne,
doit."

NOTE: At this point Sapunarich |eft the Control Room
(See Exhibit R-13).

David Mower a Process Foreman at the Lehi gh Cenmenton Pl ant
was also in the Control Roomduring the confrontation. His
testi mony generally supports Jones' version of the event and in
particul ar corroborates that the Conpl ai nant threatened Jones
with bodily harmoff the plant property. In particular Mwer
recal l ed that Sapunarich "pounded the table shouting nore threats
of bodily harm off conpany property and it | ooked very much |ike
he would. . . carry out his threat right there."

(See Exhibit R-2).

In evaluating the evidence concerning the critical events at
the confrontation between the Conpl ai nant and Pl ant Manager Jones
on Septenber 11, 1987, | give particular weight to the testinony
and cont enpor aneous statenents of Jones and
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Mower. These witnesses were the only ones to have made notes
closely follow ng the event and which fully support their
testinony at hearing. It is also significant that the Conpl ai nant
al so admts slapping the desk in front of Jones and threatening
that he would |ike to choke him

Wthin this framework | find that Jones' statenment nost
accurately represents what happened at the confrontation. It is
therefore clear that the Conplainant did in fact use threatening
| anguage toward Jones. These actions clearly constituted grounds
for disciplinary action, including suspension, set forth in
Lehi gh's rules of conduct (Exhibit R-8, %78) and therefore
provided a legiti mte business-related grounds for the
Conpl ai nant's three day suspension

While it is clear that both before and during the
confrontation the Conpl ai nant al so made safety and health rel ated
conpl ai nts concerning the dust and other problens at the plant,
activities clearly protected under the Act, the Act does not
grant miners imunity fromdiscipline if in conjunction with
these protected activities they threaten other mners.

Consi dering the credible evidence in this case I do not find that
the disciplinary action taken was in retaliation for any health
or safety conplaints but was proportionate to and directly
related to the threats to the plant nanager. In reaching this
conclusion | have al so considered that while Sapunarich had for
years been an active nminers safety representative there is no
credi bl e evidence of any retaliation by Lehigh for such
activities over the years. Indeed I find no credible evidence of
any anti-safety aninmus on the part of Lehigh. | have also not

di sregarded the evidence of other incidents involving profane and
abusi ve | anguage at the Cenenton Plant. None of those incidents
however involved direct threats of such a personal, imediate and
serious nature as in this case. Accordingly |I find that while the
Conpl ai nant herein did engage in protected activity and suffered
adverse action, the Respondent has denpbnstrated that the adverse
action was not notivated in any part by the protected activity.
This case nust therefore be dism ssed.

Gary Melick
Adm ni strative Law Judge
(703) 756-6261
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrim nate
agai nst or cause to be discharged or cause discrimnation agai nst
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oyment in any coal or other mine subject to this Act because
such nminer, representative of nmners or applicant for enploynment,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other



m ne of an alleged danger or safety or health violation in a coa
or other mine or because such nminer, representative of nminers or
applicant for enmploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for enploynment has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oyment on behal f of hinself or others of any statutory right
af forded by this Act.



