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UTAH PONER & LI GHT COMPANY, A.C. No. 42-00080-03584
M NI NG DI V.,
RESPONDENT W berg M ne
AND

UNI TED M NE WORKERS OF
AMERI CA (UMM
| NTERVENOR

ORDER

1. On August 30, 1988, the undersigned Judge issued an order
granting the petition of U ah Power and Light Conpany ("UP&L") to
vacate 30 nodified citations and orders to the extent that they
named UP&L as a party.

2. On November 19, 1988, the Secretary of Labor (Secretary)
filed a petition for interlocutory review of said order

3. On Decenber 5, 1988, UP&L filed in opposition to the
Secretary's petition for interlocutory review, arguing, anong
ot her things, that the subject order was not interlocutory but
rather a final order, reviewable only upon the filing of a
petition for discretionary review in accordance with 30 U.S.C. O
823(d)(2)(A) (i) and Conmi ssion Procedural Rule 70, 29 CF. R O
2700. 70.

4. On Decenber 19, 1988, the Secretary filed a reply to
UP&L's opposition, arguing that the subject order was not a fina
deci si on because the requirenents of Rule 54(b) of the Federa
Rul es of Civil Procedure were not net. Specifically the Secretary
stated that:

The August 30 Order contains no express determnnation
that there is no reason for delay or express direction
for the entry of final judgnent as to Utah Power and
Li ght.
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5. On January 10, 1989, the Conm ssion granted the Secretary's

petition for interlocutory review "for the limted purpose of
remanding this matter to the admnistrative | aw judge for an
expedi tious determ nation of whether a certification of finality
in accordance with Rule 54(b) is appropriate.”

6. After the above order of remand was received the
presiding judge granted the parties an opportunityl to state
their position on the issues involved in said order

7. Enery Mning Corporation (Enery), and Intervenor did not
file any statenents. On January 24, 1989, the Secretary filed a
statenment of her position and further incorporated a copy of her
reply to UP&GL filed before the Comm ssion. UP&L filed a response
on January 27, 1989.

Basically, the Secretary contends that the order of August
30, 1988 was interlocutory and not a final decision. In the
alternative, the Secretary states that if the order of August 30,
1988 is certified as final, then 30 days from such certification
shoul d be provided in order to afford an opportunity for
Conmmi ssi on revi ew.

UP&L states for its part that a Rule 54(b) certificate is
not necessary and, in the alternative it argues certification of
the August 30, 1988 order may be contrary to the principles of
judi cal econony.

Di scussi on

In its order of remand and in considering Rule 54(b) of the
Federal Rules of Civil Procedure, the Commi ssion concurred with
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the statement in 10 Wight MIller & Kane, Federal Practice and
Procedure, Sec. 2654 at 38 (1983) reading as foll ows:

The rul e does not require that a judgnent be entered
when the court disposes of one or nore clains or

term nates the action as to one or nore parties.

Rat her, it gives the court discretion to enter a fina
judgment in these circunstances and it provides

much- needed certainty in determ ning when a final and
appeal abl e judgnment has been entered. As stated by one
court, "if it does choose to enter such a final order
[the court] nmust do so in a definite, unm stakable
manner." [David v. District of Colunbia, 187 F.2d 204,
206 (D.C. Cir. 1950).] Absent a certification under
Rul e 54(b) any order in a nultiple-party or

mul tiple-claimaction, even if it appears to adjudicate
a separable portion of the controversy, is
interlocutory.

The order of remand directs the presiding judge to make "an
expedi tious determ nation of whether a certification of finality
accordance with Rule 54(b) is appropriate.”

As presiding judge |I conclude that a certification of fina
is appropriate since the order of August 30, 1988 does not state
that it is a final order in a definite, unm stakable manner.

For the foregoing reasons and in accordance with the order
of remand, as presiding judge and in accordance with Rule 54(b),
F.RCP., I find there is no just reason for delay and | certify
to the finality of the order of August 30, 1988.

Further, as presiding judge, | expressly direct the entry
judgment in favor of U ah Power and Light Conmpany in all of the
cases listed in the caption.

John J. Morris

Admi ni strative Law Judge
AAAAAAAAAAAAAAARAAAAAAAARAAAAAAA
FOOTNOTES START HERE

1. Order: January 12, 1989.



