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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

LI NDI A SUE FRYE, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. VA 88-55-D
V.
NORT CD 88-01
PI TTSTON COAL GROUP/

CLI NCHFI ELD COAL COVPANY, Moss No. 3 Prep Pl ant
RESPONDENT
DECI SI ON
Appearances: Jerry O Talton, Il, Esq., United M ne Wirkers',

District 28, Castlewodod, Virginia, for Conplainant;
W Challen Walling, Penn, Stuart, Eskridge & Jones,
Bristol, Virginia, for Respondent.

Bef ore: Judge Wi sberger
St atenent of the Case

On July 11, 1988, a Conplaint was filed alleging violations
of section 105(c) (1) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 815(c)(1). An Answer was filed on August 9,
1988. On August 19, 1988, Respondent filed a Mtion for Summary
Deci sion, and a Response to the Mtion for Sumrary Decision was
filed by Conplainant on Septenmber 6, 1988. On Septenber 14, 1988,
an Order was entered denying the Mtion for Summary Deci sion

Pursuant to notice, a hearing was held on Cctober 19 - 20,
1988, in Lebanon and Abington, Virginia, respectively. T. R
Di no, MD, Joseph Pendergast, Samuel G Sanders, James W Hicks,
Darnis Salyer, WIlliam MCoy, Billy Lee Bise, Kenneth Robert
Hol br ook, and Lindia Sue Frye testified for Conplainant. M chae
Ray Hendrickson, Sam Sanders, Roy F. Castle, Donald W Hughes,
and James W Rhoton testified for Respondent. Proposed Fi ndings
of Fact and Menorandum of Law were filed by the Parties on
Decenber 27, 1988. Reply Briefs were filed by Conplai nant and
Respondent on January 10, and January 12, respectively.

| ssues

1. Whether the Conpl ai nant has established that she was
engaged in an activity protected by the Act.
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2. If so, whether the Conpl ainant suffered adverse action as the
result of the protected activity.

3. If so, to what relief is she entitled.
Di scussi on and Fi ndi ngs of Fact

Li ndi a Sue Frye, who worked for Respondent as a mechanic
fromJuly 1978 to Septenmber 1987, has predicated her conplaint of
di scrim nation agai nst Respondent under section 105(c) of the
Act, upon assertions that she was discharged in retaliation
agai nst her conplaints with regard to Respondent's policy of
hol di ng safety neeti ngs adjacent to mal e bat hroom and agai nst her
refusal to work

In evaluating the evidence presented herein, | have been
gui ded by the Comnri ssion's recent decision of Goff v.
Youghi ogheny & Ohi o Coal Conpany, 8 FMSHRC 1860 (Decenber 1986),
which reiterated the | egal standards to be applied in a case
where a miner has alleged acts of discrimnation. The Comm ssion
Goff, supra, at 1863, stated as foll ows:

A conpl ai ning m ner establishes a prim facie case of
prohi bited discrimnation under the Mne Act by proving
that he engaged in protected activity and that the
adverse action conpl ai ned of was notivated in any part
by that activity. Pasula, 2 FMSHRC at 2797-2800;
Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817-18 (April 1981). The operator
may rebut the prima facie case by show ng either that
no protected activity occurred or that the adverse
action was not notivated in any part by protected
activity. Robinette, 3 FMSHRC at 818 n. 20. See also
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958-59
(D.C. Cir 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96
(6th Cir. 1983) (specifically approving the

Conmi ssion's Pasul a- Robi nette test).

It has been further held by the Conmi ssion that, a mner's
refusal to performwork is protected under section 105(c) of the
Mne Act if it is based on a reasonable, good faith belief that
the work involves a hazard. Pasula, supra, Robinette, 3 FMSHRC
803 at 812; Secretary v. Metric Constructors, Inc., 6 FMSHRC 226,
229-31 (February 1984), Aff'd sub nom Brock v. Metric
Constructors, Inc., 766 F.2d 469, 471-72 (11th Cir. 1985).
Perando v. Mettiki Coal Corp., 4 FMSHRC 491 (1988). As stated by
the Conmi ssion in Secretary on behalf of Sedgner, et al v.
Consol i dati on Coal Company, 8 FMSHRC 303, at 307 (March 1986),
"The case | aw addressi ng work refusals contenpl ates some form of
contact or conmuni cation manifesting an actual refusal to work."
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In this connection the Conm ssion, in the recent decision of
Secretary on behalf of Keene v. S and M Coal Conpany, Inc., 10
FMSHRC 1145, 1150 (1988), noted as follows:

A m ner has the right under section 105(c) of the M ne
Act to refuse to work if the miner has a good faith,
reasonabl e belief that continued work involves a
hazardous condition. Pasula, supra, 2 FMSHRC at
2789-96; Robinette, supra, 3 FMSHRC at 807-12. See

al so, e.g., Metric Constructors, supra. Were
reasonably possible, a mner refusing to work
ordinarily nust conmmuni cate or attenpt to conmunicate
to sone representative of the operator his belief that
a hazardous condition exist. Reco, supra, 9 FMSHRC at
995; Dunmire & Estle, supra, 4 FMSHRC at 133-35. See
also MIler v. Consolidation Coal Co., 687 F.2d 194,
(7th Cir. 1982) (approving Dunmire & Estle

comuni cation requirenent).

Protected Activities
l.

According to Frye, in Septenber 1987, she had epi sodes of
vom ting, and had conplained of this condition to her physician
Dr. T. R Dino. Darnis Salyer testified in this connection that
i n August or Septenber 1987, Frye had conpl ai ned of being sick
and went to the nurse at Respondent's plant where she worked.

Wl liam McCoy, a coworker of Frye's, indicated that he saw her
vomit at the work site, and he could tell that she was sick

M chael Ray Hendrickson, who was Respondent's foreman, indicated
that Frye had conpl ai ned of being sick, and Donald W Hughes, who
was Frye's evening shift foreman fromearly 1984 through the

m ddl e of the year in 1985, indicated that at tinmes he was
informed that Frye was sick. Doctor T. R Dino, a physician with
a general practice, testified that he had been treating Frye
since Septenber 1981, and that she has a history of an ulcer for
whi ch he had prescribed nedication. He said that on Septenber 16,
1987, she conpl ai ned of epigastric pain which she described as
burni ng, and which he attributed to the possible ulcer that she
had in the past. He indicated that if the epigastric pain which
she had been conpl ai ni ng about from Septenber 16 - 21, 1987,
woul d have included nausea and vonmiting he would not have | et her
wor k. However, he indicated that his notes did not indicate she
had nausea and voniting. He further indicated that the notes do
not indicate that he advised Frye not to work, but on

cross-exani nation indicated that he recalled advising her not to
wor k, but that he did not discuss the specific tasks that she
shoul d not do. According to Frye, however, after she saw Dr. Dino
on Septenber 16, 1987, she was provided with a slip to allow her
to work the followi ng day. Significantly, Frye indicated, upon
cross-exani nation, that prior
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to Septenber 22, 1987, she did not feel that it was too dangerous
for her to work. Considering this statenent, along with the |ack
of any contenporaneous notation by Dr. Dino with regard to her
inability to work, | conclude that prior to Septenmber 21, 1987,
the evidence fails to establish that there was any work refusa

on Frye's part due to any good faith, reasonabl e belief that her
continuing to work involved a hazardous condition. (c. f. Pasula,
supra, at 2789-96).

In essence, according to Frye, while driving to work on
Septenmber 21, 1987, she suffered a dizzy spell, blacked out, and
got involved in an autonobile accident. The follow ng day Frye
saw Dr. Dino, who, according to Frye, advised her not to work as
it would be too dangerous for her and for her coworkers. Frye
al so said that Dr. Dino advised her not to drive. Frye indicated
that Dr. Dino told her not to return to work until she was
eval uated by Dr. Mdrgan a neurologist. In essence, she testified
that she did not work subsequent to Septenber 22, 1987, as she
was afraid to drive, and to work at her job which required her at
times to work at heights and in proximty to equipnment. Dr. Dino
i ndi cated that, assuming Frye had to work as a nechanic in a
preparation plant, which required her to tear down and repair
punps, work in an area with water tanks, work in high places and
clinb stairs, and be around nachi nery and wel di ng, he woul d not
recommend her to work at this job or drive.

It appears from Frye's testinony that she was notivated not
to work subsequent to Septenber 23, 1987, in part based upon her
fear of driving. Clearly this concern relates solely to Frye's
ability to travel to the work site rather than to any hazard at
the site. She also indicated, in essence, that her job entailed
wor ki ng at hei ghts, welding, and being exposed to various
equi pnent, and that due to her dizziness she was afraid to work.
There is no evidence of any objective data, either clinical signs
or laboratory findings to provide a nmedical basis for Frye's
conpl aints of dizziness. Also, the record does not present
signi ficant evidence as to the frequency, density, and duration
of Frye's dizziness. As such, the hazard of any injury is based
sol ely upon Frye's subjective conplaints, and is not based upon a
condition or practice under Respondent's control. As such, | find
that section 105(c) of the Act did not cover Frye's not working
subsequent to Septenmber 22, 1987, based upon her dizzi ness.

In making this decision, | agree with the foll ow ng
statenent of the law as set forth in Bryant v. Clinchfield Coa
Co. 4 FMSHRC 1380, 1421 (1982), "Any claimof protected activity
that is not grounded on an alleged violation of a health or
safety standard or which does not result from sone hazardous
condi tion
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or practice existing in the mne environment for which the
operator is responsible falls w thout the penunbra of the
statute.” (See also, Mastings v. Cotter Corp. 5 FMSHRC 1047
(1983)).

| do not find Eldridge v. Sunfire Coal Co. 5 FMSHRC 408
(1983), relied on by Conplainant, to be applicable to the case at
bar. In Eldridge, supra, Judge Koutras held that a mner's
refusal to work an extra shift due to fear of exhaustion, was a
protected activity within the scope of section 105(c) of the Act.
Thus the physical disability of fatigue in Eldridge, which led to
a mner's refusal to work, was as a result of having already
worked a shift and thus was clearly job related. In contrast, in
the case at bar, Frye's dizziness has not been established to
have been job rel ated.

Assum ng arguendo that Frye's dizziness provided a basis for
her not to work subsequent to Septenber 22, 1987, her Conpl ai nt
under section 105(c) of the Act, must fail, as she has not
established that she refused to work, and comuni cated this
refusal to Respondent. Not only did Frye fail to comunicate to
Respondent the reasons for her not working subsequent to
Sept enber 22, but she did not notify Respondent of any refusal to
wor k subsequent to that date. According to Frye, after Dr. Deno
advi sed her not to work, she attenpted to tel ephone Respondent on
two occasions, but did not receive any answer. According to the
uncontradi cted testinmony of Sam Sanders, Respondent's
superi ntendent, Respondent did not hear fromFrye fromthe tine
she | ast worked on Septenber 22, until she cone in to see Sanders
on Cctober 5, in response to Sanders' conmmuni cation to her that
she had violated the Last Chance Agreenent. Indeed, according to
the uncontradi cted testi nony of Sanders, on Cctober 5, 1987, Frye
did not indicate that she felt it was unsafe to work or that it
woul d be hazardous to others, but nmerely said she sone "dizziness
probl ems," and stated that she was afraid to drive to work (Tr.
Vol . I, 286).

Frye indicated that Dr. Dino told her that Respondent was
advi sed of her illness. Respondent admtted that on or about
Oct ober 3, 1987, a nurse, at the Mbss No. 3 Nurses Station had a
conversation with Dr. Dino's office, and was inforned that Frye
had been treated for dizzy spells and was seen on Septenber 16,
21, 23, and Cctober 5, 1987. However, the only conmunication from
Dr. Dino to Respondent bearing on Frye's ability to work
subsequent to Septenber 16, 1987, is a letter dated COctober 20,
1987, nmore than 1 nonth after Frye |last worked. In the sane
fashion, the only witten statement fromDr. Steven W Morgan, a
neur ol ogi st who exanmi ned Frye in October 1987, with regard to her
ability to work, is dated October 28, 1987, again nore than a



~192

nonth after Frye | ast worked. Based upon the above, | conclude
that Frye has not established that she comuni cated to Respondent
her work refusal, and as such, her conplaint nust fail (See
Sedgner, supra, Keene, supra.

In addition to safety training, which is mandat ed,
Respondent provides its enpl oyees, on a voluntary bases, with a
weekly safety meeting. These neetings, which |ast approximtely
15 m nutes, and for which the enpl oyees are paid tinme and a half,
allow the latter to ask safety questions and provide safety
suggesti ons. When weat her permits, these neeting are held out of
doors, and in inclenment weather they are held in a hot water
heater room which is adjacent to, but separated by a doorway,
fromthe nen's bathroom It was the testinony of Frye, as
corroborated by WIlliam McCoy, that with the door open, it is
possi bl e to observe male nudity and nen urinating in the
bat hr oom ( FOOTNOTE 1) However, it is possible, while attending a safety
meeting, to stand in a position where it would not be possible to
see through the doorway to the nen's bathroom Frye also
testified that during the safety neetings she observed nmen in the
meeting roomwearing only their |ong underwear, and her testinony
was corroborated by Darnis Salyer. According to Frye she attended
"a lot" of safety neetings (Tr. Vol. |1, 110), but that in the
fall of 1986, she first encountered male nudity at a neeting.
This was the |ast neeting she attended, and she asked Billy Lee
Bi se, the Union Mne Conmitteeman, to ask Sanders to change the
| ocation of the nmeetings. She said that Bise informed her that
Sanders had infornmed himthat he would provide a different
meeti ng place, but that she was never approached by any of
Respondent's personnel to cone to another site. She said that she
talked to Bise again about this matter 1 week prior to her
di scharge in Septenber 1987, but that no alternate sites were
provided to her. In this connection, Bise indicated that in
approxi mately February 1987, and again "a while" before Frye was
di scharged (Tr. Vol. 11, 45), he told Sanders that different
arrangenents should be made for a facility for the safety
nmeetings as it was not proper to have femal es exposed to nen
changi ng clothes. Bise indicated that Sanders told himthat he
woul d arrange for one of the forenen to give Frye safety neetings
by herself. Thus, the only evidence of any activity on Frye's
part, that has any relevance with regard to activities protected
by the Act, was her request of Bise to ask Sanders to change the
safety neeting site. Frye thus was not
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seeking the right to attend a safety neeting, but rather was
seeking a change in its situs to a location that would not be
of fensive, and an embarrassnment to her. | conclude that Frye's
request is beyond the purview of the Act, and as such is not
prot ected thereunder

Mot i vati on

Assum ng arguendo that Frye's request to have the |ocation
of the safety neetings changed was a protected activity, Frye's
case nust fail, as she has not established that her discharge was
notivated "in any part by this activity.” To the contrary, the
evi dence establishes that Frye's dism ssal was based solely on
her excessive absenteei sm

On January 1, 1985, Respondent instituted a Chronic and
Excessi ve Absentee Control Programin order to address chronic
absenteeism |In Decenber 1985, Sanders net with Frye and inforned
her that he was going to be the superintendent as of January
1986, and that he was aware of her absenteeism He also indicated
t hat they should hel p one another so that the absenteei smwould
not be a problem In Septenber 1986, Sanders met with Union
Oficials, James Hicks and Bise, to ask themto counsel Frye with
regard to her absenteeism In February 1987, Frye m ssed 16
percent of schedul ed worki ng days, and in March and April of 1987
m ssed 42 percent and 90 percent respectively of schedul ed
wor ki ng days.

In May 1987, Frye was absent for 96 percent of the schedul ed
wor ki ng days, and in June her absentee rate was 44 percent. Frye
was orally counseled with regard to her absentee rate by Sanders
on April 30, June 8, and July 20, 1987. On that |ast date Frye
was suspended, with intent to discharge, due to excessive
absent eei sm Subsequently, pursuant to a 24 - 48 hour neeting on
July 25, 1987, Frye entered into a Last Chance Agreenent in which
she agreed that she would not exceed the m ne absentee rate of
four percent in any nonth in the next 12 nmonths comenci ng August
1, 1987.

I n August 1987, Frye's absentee rate did not exceed the m ne
average, however, in Septenber 1987, her absentee rate was 39
percent. On October 1, 1987, Sanders inforned Frye that inasnmuch
as her absentee rate in Septenmber 1987, exceeded the provisions
of the Last Chance Agreenent she was to contact the
superintendent within 48 hours. Sanders subsequently net with
Frye on Cctober 5, 1987, and explained to her that she was to be
suspended as she had viol ated the Last Chance Agreenent. On
COct ober 16, 1987, Sanders sent a notification to Frye informng
her that she was being suspended with intent to di scharge because
her absenteeismwas in violation of the Last Chance Agreenent. A
24 - 48 hour neeting ensued, and subsequently Frye was
di schar ged.
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Based upon the above facts, | conclude that the sole reason for
the di scharge of Frye was her excessive absenteeism This clearly
is a prerogative of managenent, and | do not find sufficient
evi dence to establish that the discharge was notivated in any
part by any protected activities. Accordingly, the Conpl aint
herein nmust be dism ssed. (See Goff, supra).

ORDER

Based on the above, it is ORDERED that this proceedi ng be
DI SM SSED.

Avram Wi sber ger

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. There is some conflict in the record as to whether or not

on the dates in issue there was a door in this doorway. The
wei ght of the evidence tends to establish that there was a door
al though it was usually kept open



