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Bef ore: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
820(a). Petitioner seeks civil penalty assessnments in the anpunt
of $1,500 for two alleged violations of certain mandatory safety
standards found in Part 75, Title 30, Code of Federa
Regul ati ons. The respondent filed a tinely answer contesting one
of the alleged violations, nanely section 104(d)(1) Order No.
2716156, 30 C.F. R 0O 75.319, served on the respondent by an MSHA
i nspector on August 25, 1987. The respondent opted not to contest
the second al l eged violation, section 104(d)(1) Order No.
2716152, 30 C.F.R 0O 75.303, served on August 25, 1987, and has
agreed to pay the proposed civil penalty assessment of $700 (Tr.
3). A hearing was held in Beckley, West Virginia, and the parties
wai ved the filing of posthearing briefs. However, | have
considered the oral argunents nade by the parties during the
course of the hearing in ny adjudication of this matter.
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| ssues

The issues presented in this case are (1) whether the
condition or practice cited by the inspector constitutes a
violation of the cited mandatory safety standard, (2) the
appropriate civil penalty to be assessed for the violation,
taking into account the statutory civil penalty criteria found in
section 110(i) of the Act, and (3) whether the violation was
"significant and substantial." Additional issues raised by the
parties, including the "unwarrantable failure" issue, are
identified and di sposed of in the course of this decision

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977; Pub. L.
95-164, 30 U S.C. 0O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. Conmission Rules, 29 CF.R 0O 2700.1 et seq.

Sti pul ati ons
The parties stipulated to the following (Tr. 4):

1. The presiding judge has jurisdiction to hear and
decide this matter

2. The assessment of a civil penalty for the all eged
violation in question will not affect the respondent's
ability to continue in business.

3. The respondent has products which enter conmerce or
has operations which affect comrerce

Di scussi on

The contested section 104(d) (1) O der No. 2716156, served on
the respondent on August 25, 1987, cites an alleged violation of
mandatory safety standard 30 C.F. R 0O 75.319, and the cited
condition or practice is described as follows: "A separate split
of intake air was not provided for the nechanized mning section
bei ng operated in the return air courses, 35 feet inby the No. 4
drift opening."

Petitioner's Testinony and Evi dence

MSHA | nspector George Bowran, testified as to his experience
and training, and he confirmed that he has conduct ed
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"quite a few' regular and spot inspections of the respondent's

m ne. He confirned that he was at the mine on Friday, August 21,
1987, to conplete an inspection, and that he advised M ne Foreman
Don Hughes that he would be back the follow ng Tuesday, August

25, to "run dosineters on his underground enpl oyees." Upon his
return to the mne he noticed two enpl oyees exiting a drift
openi ng where a new fan installation was begun over the weekend,
and he identified exhibit P-1 as a copy of the approved m ne map
ventilation systemfor the area where this installation was being
made. The entry had been advanced approximately 70 feet, and M.
Bowman confirned that he observed a continuous nminer and a
shuttle car in the entry, and that he issued Citation No.

2716152, for a violation of section 75.303, when he could not
find any evidence that a preshift exam nati on had been conducted
and reported for the entry. After observing the enpl oyees exit
the drift, he proceeded into the area and observed that no
ventilation line curtains had been installed. He al so observed

ot her violative conditions, and issued a total of six citations
for several ventilation and electrical violations (Tr. 5-15).

M. Bowman stated that he noticed that the air current was
com ng back down the entries toward the area that was being
m ned, and the "air current was to the extent that you could fee
it; it was very good novement” (Tr. 15). He then proceeded to the
mouth of the six left entry toward the six |left gob, between the
first and second crosscuts between the two entries to take a
reading of the direction of the air flow fromthe pillared area,
and he marked the location with an "X" on the mine map. He
confirmed that he used an anemoneter to check the air, and that
"the vanes of the anenometer did turn rapidly,” and he determ ned
that the air comng fromthe gob area was flowi ng toward the
drift entry. After mamking this determ nation, he cited the
respondent with a violation of section 75.319 (Tr. 16-17).

Referring to the nmine ventilation system map, exhibit P-1,
M. Bowman descri bed and expl ai ned the intake air flow system
t hrough the area in question, and he confirnmed that it should
have been coursing positive toward the outside of the mne. He
found that the air had apparently reversed through the approach
to the six left pillared out area and that under the approved
plan it shoul d have been going in the opposite direction toward
the gob area rather than toward the new drift nouth where the
continuous mner and shuttle car were |located (Tr. 17-20). The
coursing of the air in the wong direction presented a hazard in
that any nmethane or "black danp" which nmay have devel oped during
m ning woul d not be coursed away fromthe new drift entry. Since
the entry had been mned for
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approximately 69 feet with no Iine ventilation curtains,

contam nants fromthe pillared area woul d have passed over or
near the equi pment which was operating, and an arc or blown cable
may have ignited any nmethane in that drift entry which he marked
with the letter "A" on the map. M. Bowran confirmed that this

| ocation in the entry was inby the |ast open crosscut (Tr. 22).

M. Bowman identified a copy of a supplenental ventilation
pl an submitted by the respondent on August 26, 1987, after his
i nspection, and it shows the installation of two stoppings across
t he nunber one and two entries separating the intake split from
the air that passed by the six left bleeder. These stoppings
provi ded a separate split of intake air to the m ners working
down in the drift opening, and had the effect of abating the
violation (Tr. 26).

M. Bowman believed that the violation resulted froma high
degree of negligence because mne foreman Don Hughes was aware of
the installation of the fan and they had di scussed the situation
the week prior to the inspection of August 25, 1987, when the
drift in question was being devel oped. The drift was constructed
in an effort to control some water located inby the drift which
was freezing and causing problenms for the fan and travel in the
area (Tr. 30). M. Bowman confirned that coal was being mned as
the drift was being advanced, and upon conpletion of the drift
entry, normal mning operations would have continued (Tr. 32).

On cross-exam nation, M. Bowran confirmed that although he
di scussed the fan installation prior to August 25, 1987, he
rai sed no objections about the new drift entry because the nethod
of mning the new entry never cane up, and he was not aware that
a new entry woul d be needed for the fan installation (Tr. 32). He
confirmed that he did not go beyond the point nmarked "X' on the
map, and did not walk into the gob area. He confirmed that he
made no nethane test in that area, and that the anenoneter
readi ngs which he made indicated that the air was conming in the
opposite direction fromwhat was shown on the approved
ventilation plan (Tr. 33). He explained the direction of air
travel by reference to the map (Tr. 34-36).

M. Bowran stated that intake air becomes return air when it
has passed through or ventilated the | asted open crosscut, or
after it passed the working faces. Assum ng the intake air was
goi ng through the regul ator down toward the area bei ng devel oped,
it would not have passed any working faces if it were travelling
that course (Tr. 38). He confirned that he
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wal ked the area where the continuous niner had been working and
made net hane tests. Although he could not recall the exact

nmet hane level, it could not have been over one percent (Tr. 40).
However, nethane and "bl ack danp” is a concern when the air
current in a ventilation bl eeder systemis not travelling in the
proper course and direction, and he believed the air was coni ng
fromthe approaches to the gob area, and not the gob area itself
(Tr. 41, 44). He confirned that he did not check the bl eeder
eval uation points in the gob area (Tr. 43), but reiterated that
the air "wasn't going the way it was supposed to be going" as
shown on the ventilation plan (Tr. 45-46).

M. Bowman identified the "mechanical mning section” that
was not being ventilated by a separate split of air as the area
mar ked "A" on the ventilation map, and he indicated that it was
35 feet inby the nunber four drift (Tr. 48). He stated that when
that area was initially developed it was an entry, and when "he
goes back and rehabilitates the area, its a crosscut" (Tr. 49).
He explained that the area in question had no equipnment in it
when he was at the m ne on August 21, and it would have been an
entry. However, when he returned on August 25, the entry had been
devel oped, and it becane a crosscut (Tr. 54). The air that was
ventilating this area was return air rather than intake air (Tr.
56) .

Respondent's Testimony and Evi dence

Josiah C. Lilly, mne superintendent, confirmed that he was
at the mine when M. Bowmran issued the order on August 25, 1987,
and he explained the work performed to install the fan at the
nunmber 4 entry or portal in order to increase ventilation and
i mprove the efficiency of the fan. He also confirned that his
engi neering departnent infornmed MSHA about the ventilation
changes, but he was not sure that he spoke with M. Bowran about
them but that the mine foreman did (Tr. 63). Referring to a copy
of the ventilation map, exhibit R 1, M. Lilly explained the
wor ki ng ventilation systemprior to the installation of the fan
and he confirmed that the map was in effect at the tine the order
was issued (Tr. 64-66).

M. Lilly identified two stoppings shown on the map which
were installed soon after the violation was issued to separate
the gob area, and he confirnmed that they were installed in
response to the violation. In response to a question as to
whet her or not intake air passed through the regul ator shown on
the map down to the cited area in the nunber 4 drift opening, M.
Lilly replied that "it was possible,” but he did not go to the
area to check it (Tr. 67).
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M. Lilly stated that he wal ked through the area designated as
No. 1 on exhibit R 1, and that the air coming into the entries
"had to come off the mamin intake." The bl eeders were functioning
properly, and he stated that "the air going in at this point,
there's no way it could be com ng out and going to the area where
the nen had been working" (Tr. 70). He tested for nethane and
found none. He confirmed that the regul ator stopping nmarked on
the map with a "green R' had sone blocks out of it and that air
was coning through at the barrier point. He agreed with I nspector
Bowran that air was comng out in the wong direction, and that
"it wasn't supposed to be travelling in that direction at that
point, that's correct™ (Tr. 70). However, he did not believe
there was any danger of air com ng out of the gob because
pressure was kept agai nst the gob by neans of a blow ng fan

M. Lilly confirmed that he di scussed the abatenent of the
violation with the inspector and the conmpany engi neering
departrment, and that the two stoppings marked in green on the map
were installed to abate the violation. He also believed that the
regul ator had to be opened nore, but he was not sure. The effect
of the stoppings "prevented any air fromcom ng that way, and
made all the air cone out at one point--out of one |ocation
where the regulator is" (Tr. 72). He did not check the air after
this was done, and he did not know whether this made any
difference in the anmount of air at that point (Tr. 72). However,
he indicated that the intake air was still traveling in the sane
direction at every location, but that the stoppings which were
installed elimnated the inspector's concern with the air com ng
of f the gob. This change was approved by MSHA to abate the
violation so that the order could be term nated to allow work to
continue (Tr. 73).

On cross-exam nation, M. Lilly confirmed that the
ventilation map he referred to, exhibit R-1, is undated, and that
he did not know when it was prepared or submitted to MSHA.
Respondent's counsel stated that the map was never subnmitted to
MSHA, but was prepared specifically for this case as M. Lilly's
recoll ection of the ventilation in place at the time of the
violation (Tr. 74). M. Lilly stated that the arrows marked in
bl ue on the map shows the direction of the intake air flow going
down the entries at the time of the violation. Wen asked whet her
intake air was in fact going in the direction of the arrows, M.
Lilly replied "I know when | went into this area that air was
going into the gob, and there was going this direction also
(sic). These areas were being ventilated off of the intake air"
(Tr. 76). He confirmed that he was in the area at 7:30 a.m,
after the violation was
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issued at 6:30 a.m, and that he had not previously been there
for at least 3 months. Prior to the violation, he did not know
whet her intake air was flowi ng down towards the nunber two entry
as indicated by the blue arrows. He also confirned that the four
single arrows which he circled in red on the map indicated the
direction of return air, and that according to the map, it
reflects that intake air and return air were flowing in the sane
direction down the sanme air course (Tr. 77-78). M. Lilly stated
that "I feel like nyself, that it was nore intake air than was
needed to ventilate the gob area, and that was the air that was
com ng down" (Tr. 78).

M. Lilly confirmed that it was inpossible for intake and
return air to be flowing in the sane direction within the same
air course as shown on the map, but that his testinony regarding
the ventilation which he believed existed at the tine of the
violation is based on the map (Tr. 84). \Wen asked whet her he
knew whet her intake or return air was going to the entry narked
nunber two on the map used by the inspector during his testinony,
exhibit P-1, M. Lilly replied "not at the tinme of the violation
no" (Tr. 85). M. Lilly confirmed that he was aware of the fact
that the fan in question would be installed 3 or 4 weeks before
the violation was issued, and that he made the decision to
install it with his engineering departnent. He confirned that the
ventilation system shown on his map, exhibit R-1, reflected the
pl anned ventilation system but he could recall no blue or orange
coloring on the map when he reviewed it (Tr. 86). Respondent's
counsel reiterated that the map was presented "for the purpose of
M. Lilly's recollection" (Tr. 89). Petitioner's counse
confirmed that the two maps, exhibits P-1 and R-1, are identica
except for the blue and orange arrow markings (Tr. 90).

M. Lilly conceded that the cited area in question was not
being ventilated in the manner shown on the ventilation map
subnmitted to MSHA, and respondent's counsel stipulated that the
pl an submitted to MSHA showed that area in question "showed that
as being the return" (Tr. 90-91). M. Lilly contended that on the
day of the violation, intake air was being used to properly
ventilate the entry where the fan was being installed (Tr. 92).
When asked why the stoppings were installed after the violation
was issued if in fact the area was being properly ventilated, M.
Lilly responded "to get everything taken care of to get the
vi ol ati on abated" and "we had to get back to work. W had to do
what woul d satisfy MSHA" (Tr. 92-93).

M. Lilly stated that the regulator next to the nunmber 2
entry was renmoved on the Sunday prior to Inspector Bowran's
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return to the mne on Tuesday, August 25, 1987. He expl ai ned that
the regul ator had "quite a few openings" and "wasn't plastered to
actually seal the air conpletely off." He stated that the renoval
of the regul ator could possibly have had the effect of reversing
the air flowin the gob area, but he believed that this was not
the case. He conceded, however, that he would not have known this
until after he went to the area at 7:30 a.m, on the day the
violation was issued (Tr. 103). In explaining his travel through
the area, he stated that "there were different |ocations up

t hrough here where air was comng in, along with the | eakage

t hrough the stoppings. No matter how you build a stopping, it
leaks a little" (Tr. 104-105). Wen asked to | ocate those areas,
he stated that they do not appear on the map, exhibit P-1 (Tr.
105). He confirmed that the regulator had to be renoved so that
equi pnent coul d pass through the drift that was being driven (Tr.
107).

I nspector Bowran was called in rebuttal by the petitioner
and he explained the effect of the renoval of the regulator on
the ventilation used for the nunmber 2 entry in question, as wel
as the gob area. Although he was of the opinion that the air
ventilating the gob was not sufficient to ventilate it properly,
he conceded that he could not support a citation for this
purported condition because he could not make such a
determi nation, and he did not know how much air was com ng off
the gob. The only determ nation that he coul d nake was that "the
air was comng by the approaches,” and that sonme of it was
pulling away fromthe gob area, as determined by his anenoneter
readi ng which indicated that "there was enough to turn the vanes
of the anenmoneter” (Tr. 111, 113, 115-116). He confirmed that he
had no knowl edge as to the quality of the air going over the
wor ki ng area because he did not sanmple it (Tr. 116).

On cross-exam nation, M. Bowran stated that the regul ator
marked with a green "R' on respondent's map, exhibit R-1, was
there during his inspection, and that intake air was going
through it (Tr. 117).

Petitioner's Argunents

Petitioner maintains that given the fact that coal producing
machi nery was | ocated and used for mning in the cited nechanized
m ning section, that area was in fact a nechani zed m ning unit
within the meaning of section 75.319. Wth regard to the
respondent's argunents concerning the phrase "contiguous worKking
pl aces"” as found in the section 75.319-1, the definition of a
"mechani zed m ning section,” and the definition of "working
pl aces,” petitioner maintains that the evidence establishes that
there was only one working place,
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nanmely the cited drift area where the nmining equi pment was

| ocated. Petitioner points out that the inspector believed that
the cited location of the violation was inby the | ast open
crosscut, and it takes the position that the definition found in
section 75.319-1, does not require the existence of a nunber of
wor ki ng places at this location. Petitioner asserts that the
definition was designed for application to a normal working face
with an open crosscut and several entries going up to the working
faces, and that a typical mechanized unit woul d have a set of
equi pnment used to work several entries, and the definition was
designed with this in mnd

Petitioner asserts that the facts in this case present a
"uni que situation"” where mning was bei ng done just inside the
opening of a well devel oped mine, and that the prinmary purpose of
this mining was to install a ventilation fan whose ultinmate
purpose was to inprove nine ventilation. However, given the
presence of mechanized mining equi pment and mining in an entry
whi ch was not ventilated on a separate split of intake air, the
hazards designed to be addressed by section 75.319 existed. In
the event a hypothetical second entry was necessary, and was
m ned prior to the situation found by the inspector, the hazard
to m ners woul d have been the sanme because the hazard presented
cones fromthe equi pnment used for mning in the area, rather than
fromthe nunber of entries that the equipnent is being used in.
By citing section 75.319, and requiring a separate split of
intake air to ventilate the area to abate the violation, the
i nspector believed that this was the safest nethod for
ventilating the area and preventing possi bl e expl osions or other
hazards (Tr. 118-120).

Wth regard to the question of negligence, petitioner
asserts that the evidence presented clearly denonstrates nore
than "nere negligence" and supports the inspector's
"unwarrantable failure" finding. In support of this conclusion
petitioner maintains that the respondent proceeded to install the
fan wi thout concern for the safety of mners, conducted no
preshift inspection, and did not check its ventilation plan to
ensure there was proper ventilation where mning was taking
pl ace. G ven the fact that the respondent "just wanted to go in
there and get this done and didn't care about the mners in there
one way or another," counsel concludes that the respondent
denonstrated a hi gh degree of negligence (Tr. 120-121).

Wth regard to the gravity of the violation, petitioner
poi nts out that the inspector conpared it with the "Farm ngton
Di saster," which presented a serious explosion hazard, and it
takes the position that the requested minimumcivil penalty
assessment of $800 is adequate. Petitioner conceded that
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there is no evidence of the presence of any explosive |evels of
nmet hane or that the continuous-m ning machine was in other than a
perm ssi bl e condition. However, petitioner took the position that
the nere presence of the miner was a potential ignition source,
and that the respondent had an obligation to preshift the cited
area to verify that no hazardous conditions were present (Tr.
123-124).

Respondent's Argunents

Respondent asserted that in the absence of any "mechanized
m ning section,” the alleged violation of section 75.319, cannot
stand. G ven the definition of "working place" as the "area of
coal inby the |ast open crosscut,"” and the absence of any
crosscut at the place where the fan was to be installed, an "SMJ
nunber," and a dust-control plan, respondent concludes that there
is no evidence of the existence of any "nechani zed m ni ng
section" on the day of the inspection. However, the respondent
conceded that at the time of the inspection, four entries were
bei ng driven, and that while the last entry may be considered the
| ast open crosscut, given the absence of a definition of
"crosscut," and the mne map which shows that one would have to
travel a long way beyond the | ocation of the alleged violation to
reach a point inby the |ast open crosscut, the respondent
guestions whether or not these driven entries may be consi dered
"conti guous working places," or whether the alleged violation
took place "inby the last open crosscut” within the nmeaning of
section 75.319. Further, respondent stated that "contiguous
wor ki ng pl aces"” means "nore than one place you' re working," and
the only place the respondent intended to work "was just to cut
this one place for the fan." Respondent concluded that "it's
stretching the definition quite a bit to try to include this area
in a nechanized mning section" (Tr. 124-126).

Wth regard to the alleged use of return air to ventilate
the area 35 feet inby the drift openi ng where the respondent
intended to install a fan, respondent states that the only
evi dence advanced by the petitioner to support this contention is
the ventilation plan reference on the mne map whi ch depicts an
arrow showi ng that return air was ventilating the cited | ocation
Respondent mai ntains that an arrow drawn on a map "does not nmke
it return" air, and that in order for it to be return air, the
air would have to pass through a working place and then out of
the m ne. Respondent contends that there is no evidence that the
air that ventilated the area being devel oped passed through any
wor ki ng pl ace, and that "the only snidgeon of evidence or
assertion of it passing sonewhere where it mght be turned into
return, was the fact
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that it went by an abandoned area." Referring to mandatory
section 75.311, which states that "Air which has passed by an
openi ng of any abandoned area shall not be used to ventilate any
wor ki ng place in the coal mne if such air contains .25 volune
per centum or nore of nethane,” respondent asserts that even if
the intake air sonehow becones return air by passing an abandoned
area, it can still be used for ventilation purposes because the
petitioner has not established the presence of any nethane or
contaminants in the air (Tr. 127).

Wth regard to the lack of any preshift exami nation
respondent pointed out that "you're |ooking at sixty feet inby
the opening of the mne. It's just a question of wal ki ng sixty
feet and comi ng out and witing it in a book . . . it wasn't like
the whole mne didn't get pre-shifted" (Tr. 127). The respondent
concluded as follows at (Tr. 127-128):

At best, | think that what could have been witten in
regard to the actions that transpired here was a
technical violation of the ventilation plan. \Wat
instead was witten was an unwarrantable failure of the
operator to properly ventilate where it was worKking.
And there's no allegations that there was inproper air
i mproper volunes of air where the m ning machi ne was
operating. The only allegation is that instead of
intake air it was return air. And that cones back to
the definition. When did it becone return air? Just
having the arrows on the map doesn't make it return
air. It's got to be exposed to sone contani nants, and
it's Respondent's position that there was no such
exposure.

Respondent asserted that given the "unwarrantable failure"
standard of proof required by the Conmmi ssion in Enery M ning
Corporation, 9 FMSHRC 1997 (Dec. 1987), the respondent's
negli gence was only "ordinary" because it did not believe it was
mning in "a nechani zed m ning section,” and that this is
"sonmet hing that's not plain, unanmbiguous” (Tr. 129). Assum ng
that the facts and evidence establishes an unwarrantable failure,
respondent concedes that the underlying procedural tinme sequence
requi renents for the issuance of the section 104(d)(1) order in
guestion were technically correct (Tr. 129). G ven the absence of
any evidence of inproper or insufficient air ventilating areas
were men were working, respondent concludes that no one was
exposed to any hazards, and that only three men would nornmally be
working in the area where the fan was being installed (Tr. 130).
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Respondent conceded that the cited | ocation was driven 60 feet

a conventional mining section which utilized a continuous-mining
machi ne, bolter, and shuttle car operating in sequence, and that
it intended to cut the entry in for a distance of approxi mately
100 feet to connect up with the nunber 10 entry. The principa
purpose of cutting at the cited location was to facilitate the
installation of the fan which was ultimately installed
approximately 3 weeks later (Tr. 131).

Arguing in rebuttal to the respondent's reference to the
first sentence of section 75.311, petitioner's counsel stated
that the next sentence of the standard requires that all air
containing |l ess than .25 volune per centum or nore of methane be
exam ned during the preshift exam nation required by section
75. 303. Counsel pointed out that the respondent was al so cited by
I nspect or Bowran on August 25, 1987, for not performng the
required preshift and did not contest that order. Had the
required preshift been conducted, and the air tested along the
entire air course as required, and found to be bel ow .25, the
gravity woul d have been nuch less (Tr. 132). Although the
respondent's counsel stated that "the rest of that area was
preshifted,"” and that only the area where the m ner was operating
was not tested, | take note of the fact that the uncontested
order citing a violation of section 75.303, was issued for the
failure by the respondent to preshift the active workings inby
the drift opening in question, and that all areas inby the drift
openi ng were ordered withdrawn by the inspector (Tr. 132-133).

Fi ndi ngs and Concl usi ons

The respondent is charged with a violation of mandatory
safety standard 30 C.F. R 0O 75.319, which provides as foll ows:

Each nechani zed m ning section shall be ventilated with
a separate split of intake air directed by overcasts,
undercasts, or the equival ent, except an extension of
time, not in excess of 9 nonths, may be pernitted by
the Secretary, under such conditions as he may
prescri be, whenever he determ nes that this subsection
cannot be conplied with on March 30, 1970.

The term "nechani zed m ning section" is defined by 30 C F.R
0 75.319-1, as follows

on
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The term "nechani zed m ning section” neans an area of a mne in
which coal is mined with one set of production equipnent,
characterized in a conventional mning section by a single
| oadi ng machine, or in a continuous mning section by a single
conti nuous m ning machi ne, and which is conprised of a nunmber of
contiguous working places. Specialized mning sections, such as
I ongwal | m ning sections, which utilize equi pment other than
specified in this section, may, if approved by the Coal M ne
Safety District Manager, be ventilated by a single split of air

The term "working place" is defined by 30 CF.R O
75.2(9)(2) as "the area of a coal mne inby the |ast open
crosscut."” The term "crosscut” is synonynous with the term
"breakt hrough,” and it is defined in part by A Dictionary of
M ning, Mneral, and Rel ated Terns, Bureau of Mnes, U S
Department of the Interior, 1968, pg. 280, as follows:

A crosscut may be a coal drivage * * * . In room and
pillar mning, the piercing of the pillars at nore or
| ess regular intervals for the purpose of haul age and
ventilation. * * * In general, any drift driven across
bet ween any two openings for any mning purpose. * * *

"Breakt hrough" is defined as "A passage cut through the
pillar to allow the ventilating current to pass fromone roomto
another. * * * An opening nade either accidentally or
del i berately, between two underground openi ngs." M ning
Dictionary, at pg. 137.

A "split of air" means a separate air circuit, e.g., when
m ne wor ki ngs are subdivided to forma nunber of separate
ventilating districts. The main intake air is split into the
different districts, each of which is given a specific supply of
fresh air free fromcontam nation by the air of other districts,
and later the return air fromthe districts reunited to restore
the single main return air current. Mning Dictionary, at pg.
1201.

The respondent's contention that the area cited by Inspector
Bowman was not a "mechani zed m ning section” as defined by
section 75.319-1, because it did not include any "contiguous
wor ki ng places" due to the absence of any "last open crosscut”
and the fact that the only place it intended to work was where
the fan was to be placed is rejected. The evidence clearly
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establ i shes that when the violation was issued, the entry in
guestion was being actively mned. |Inspector Bowran observed a
conti nuous-m ni ng machi ne and shuttle car in the entry, and he
observed miners |leaving the area. M ne Superintendent Lilly
confirmed the fact that the mining sequence included the use of a
continuous mner, shuttle car, and roof bolter, and the roof was
bei ng bolted as coal was being mined in the entry.

Superintendent Lilly admitted that at the tinme the violation
was issued, the respondent intended to drive the entry for a
di stance of approximately 100 feet to connect it up with the
nunber 10 entry, and that the fan was actually installed 3 weeks
after the entry was initially driven (Tr. 131). Further, the
evi dence establishes that at the tinme the entry in question was
bei ng driven and nmined, three additional adjacent entries were in
exi stence, and the mine maps reflect the presence of crosscuts,
stoppi ngs, regulators, and the establishment of air ventilation

I nspector Bowran's unrebutted testinony reflects that while
the cited |l ocation may have been an entry when it was initially
designed and cut, once it is driven and rehabilitated due to
changes and mai ntenance resulting fromthe presence of water
that | ocation woul d be considered the | ast open crosscut (Tr.

49). The evidence establishes that at the time the violation was
i ssued, the entry had been driven and devel oped for approxi nately
70 feet, and the mining cycle included the use of a mning

machi ne, shuttle car, and roof bolter. M. Bowran expl ai ned and
described the |ocation of the |ast open crosscut (Tr. 23).

The evidence also reflects that during his inspection of
August 25, 1987, Inspector Bowman issued an uncontested violation
because of the failure by the respondent to conduct an adequate
preshi ft exami nation "in the active workings" inby the drift
opening in question, and that he also issued several other
citations for violations of the respondent's approved
roof -control plan, the failure to adequately protect a continuous
mner trailing cable, and the installation of line brattice only
within 69 feet of the working face, rather than 10 feet as
required by the cited mandatory ventilation standard section
75.302 (Exhibit P-2). This particular standard requires that such
ventilation devices be continuously used fromthe | ast open
crosscut of an entry or room of each working section in order to
provi de ventilation to the working faces.
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Under all of the aforenentioned circunmstances, | conclude and
find that the area cited by Inspector Bowman included contiguous
wor ki ng places within the neaning of section 75.319-1, and that
it was in fact a mechanized mning section within the scope of
cited section 75.319. | also find the testinony of |nspector
Bowmran regardi ng the existence and | ocation of the "l ast open
crosscut” within the area which he cited to be credible. See:
MSHA v. Jim Water Resources, Inc., Docket Nos. SE 87-8, SE
86- 105-R, deci ded by the Commi ssion on January 13, 1989.

I nspector Bowran cited a violation of section 75.319,
because of the failure by the respondent to provide a separate
split of intake air to ventilate the mechanized m ning section
whi ch was operating in the return air course inby the drift
openi ng which had been driven to facilitate the installation of a
fan. M. Bowman confirnmed that when he conducted his inspection
and issued the violation, he observed that the entry had been
advanced and devel oped for a distance of approximtely 70 feet,
and that it was being driven around sonme water |ocated inby the
Number 4 drift opening. M. Bowran observed a conti nuous-n ni ng
machi ne and a shuttle car in the entry, and he al so observed
several mners conming out the drift entry which had been driven
and nmined. M. Bowran proceeded into the area and found that no
ventilation curtains had been installed, and using an anenoneter,
he determined that the air currents |eaving the gob area were
flowing in the direction of the drift entry where coal was being
m ned as the entry was advanced. M. Bownan testified that the
anenonet er vanes were turning rapidly and that he could feel the
air nmovenment. M. Bowman determined that the air coursing into
and down the entry towards the drift area in question had
apparently reversed itself and was flowing in the "wong
direction" contrary to the respondent's ventilation plan, and he
concluded that this was ventilation return air rather than intake
air as required by section 75.319. Since this was the case, he
i ssued the violation.

The respondent contended that the ventilation directiona
arrows shown on the mne ventilation maps, which indicate the
cited area in question being ventilated by return air, rather
than intake air, were "engi neering m stakes." However, it
presented no credible engineering testinmny or evidence to
support any such conclusion. The only witness called to rebut the
i nspector's testinony was m ne superintendent Lilly. M. Lilly
confirmed that the mine ventilation map, exhibit R-1, which
clearly shows the cited area being ventilated by return air
rather than intake air was in effect at the time the violation
was i ssued. The evidence shows that M. Lilly
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was not at the cited |ocation when the violation was issued, had
not previously been there for at |east 3 nonths, and that he
arrived at the scene an hour after the violation was issued.
Further, M. Lilly agreed with the inspector that the air passing
through a regulator fromthe gob area was noving in the "w ong
direction," and that the air flow directional arrows shown on the
m ne ventilation map reflecting the ventilation pattern for the
cited entry shows that the area was being ventilated by return
air. M. Lilly admitted that at the time the violation was

i ssued, he did not know whether the cited area was being
ventilated by intake air or return air. He also agreed with the

i nspector that air was coursing in the wong direction through a
regul ator (Tr. 70, 103).

After careful review of the testinony presented in this
case, | conclude and find that the credi ble testinony and
evi dence presented by |Inspector Bowran establishes that the cited
area in question was being ventilated by return air and that a
separate split of intake air was not provided to ventilate that
area. Since the cited standard clearly requires the area to be
ventilated by intake air, | further conclude and find that a
vi ol ati on of section 75.319 has been established. Accordingly,
the violation issued by Inspector Bowran IS AFFI RVED.

The Unwarrantable Failure |ssue

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conpany, 7 |IBMA 280 (1977), deci ded
under the 1969 Act, and it held in pertinent part as follows at
295-96:

In light of the foregoing, we hold that an inspector
should find that a violation of any nandatory standard
was caused by an unwarrantable failure to conply with
such standard if he determ nes that the operator

i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several recent decisions concerning the interpretation
and application of the term"unwarrantable failure," the
Commi ssion further refined and explained this term and concl uded
that it neans "aggravated conduct, constituting nore than
ordi nary negligence, by a mne operator in relation to a



~222

violation of the Act." Emery M ning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ning Conpany, 10
FMSHRC 249 (March 1988). Referring to its prior holding in the
Emery M ning case, the Conm ssion stated as follows in

Youghi ogheny & Chio, at 9 FMSHRC 2010:

W stated that whereas negligence is conduct that is
"inadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable."” Only by construing
unwarrantable failure by a mne operator as aggravated
conduct constituting nore that ordi nary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Enery M ning, the Conmi ssion explained the neaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

We first deternmine the ordinary meani ng of the phrase
"unwarrantable failure."™ "Unwarrantable" is defined as
"not justifiable"” or "inexcusable." "Failure" is
defined as "negl ect of an assigned, expected, or
appropriate action." Webster's Third New Internationa
Dictionary (Unabridged) 2514, 814 (1971) ("Wbster's").
Conparatively, negligence is the failure to use such
care as a reasonably prudent and careful person woul d
use and is characterized by "inadvertence,"

"t houghtl essness,” and "inattention." Black's Law
Dictionary 930-31 (5th ed. 1979). Conduct that is not
justifiable and inexcusable is the result of nore than
i nadvertence, thoughtlessness, or inattention. * * *

| take note of the fact that at the time he issued the
section 104(d)(1) unwarrantable failure order in question, M.
Bowran made a negligence finding of "Reckless Disregard" (item
11(E), Order), but then changed it to reflect a finding of "High"

negligence (item11(D)). | also take note of MSHA's civil penalty
assessment criteria found in Part 100, Title 30, Code of Federa
Regul ati ons. Section 100.3(d), Table VIII, explains the various

degrees of negligence associated with a violation which is being
revi ewed for assessnent purposes. Under these guidelines, "high

negli gence" is applicable in those instances where an "operator

knew or shoul d have known
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of the violative condition or practice, and there are no
mtigating circunstances,"” "Reckless disregard" is applicable in
t hose instances where an "operator displayed conduct which
exhibits the absence of the slightest degree of care.”

In support of his "high negligence" and unwarrantable
failure finding, |nspector Bowran expl ai ned that after conpleting
his prior inspection on August 21, 1987, he advised mine forenman
Don Hughes, who he knew very well, that he would be returning to
the m ne the follow ng Tuesday, August 25, to conduct his noise
surveys. Since the foreman knew he woul d be coning back, and
since he advised M. Bowran that he had been in the area the
precedi ng day, M. Bowman questioned "why he allowed this to go
on" (Tr. 28). Since the foreman was responsi ble for the operation
of the mne, and given the "overall conditions" that he found
upon his return to the mne, M. Bownan concluded that the
foreman shoul d be held accountable for his failure to address al
of these conditions which M. Bowran believed were readily
observabl e. Although M. Bowman alluded to the fact that he had a
general conversation with the mne foreman concerning the
installation of the fan within 2 or 3 weeks of his inspection,

M. Bowman confirnmed that he was not aware of the fact that a new
entry was required for the fan installation, and that this "was
never brought up" (Tr. 29, 32).

It seens obvious to nme fromthe facts of this case that
I nspect or Bowran's "hi gh negligence" finding was not limted to
the conditions which pronmpted himto cite a violation of section
75.319. His justification for issuing the unwarrantable failure
order included the additional conditions which he found and cited
during the course of his inspection, and M. Bowman tacitly
adm tted this was the case when he stated that "whenever you have
several problens that one piece of paper can correct, | try to
stay that way as much as | can" (Tr. 114).

M ne foreman Hughes was not called to testify in this
matter. Superintendent Lilly stated that 3 or 4-weeks prior to
the inspection he nade the decision to install the fan after
consul ting his engineering departnent. He confirmed that he
reviewed the ventilation plan prior to the installation of the
fan, and that the proposed ventilation changes were submitted to
MSHA t hrough t he engi neeri ng departnent. However, he had not
visited the cited area for at least 3-nmonths prior to the
i nspection, and only discussed the matter with M. Bowran after
the violation was issued in order to abate it (Tr. 76-77, 86,
94). M. Lilly further explained that the fan was installed to
i mprove the ventilation and to
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i ncrease the amount of air used to ventilate the mne, and he
confirmed that the installation was finally conpleted
approximately 3 weeks after the violation was issued (Tr. 131).

During the course of oral argument, respondent's counse
suggested that given the fact that the regulatory definition of a
"mechani zed mining unit" is not plain and unanbi guous, the
respondent could not have known whether the cited | ocation was in
fact a mechani zed nmining section which was required to be
ventilated by intake air pursuant to section 75.319. | agree that
the interpretati on and application of this section requires one
to refer to the definition of "nechanized mning unit" as stated
in section 75.319-1, the definition "working place" found in
section 75.2(g)(2), and to make a determ nation as to the
| ocation of the "last open crosscut," and the existence of
"contiguous working places." G ven the conplexity of these
regul atory and factual determ nations, | find sone merit in the
respondent's argunent, but find nothing in M. Lilly's testinony
to support a conclusion that he was confused or oblivious to the
fact that the cited area was required to be ventilated by intake
air rather than return air.

The petitioner takes the position that the additiona
vi ol ations i ssued by Inspector Bowran during the course of his
i nspection shortly before the issuance of the contested
unwarrantable failure order in question reflects a conplete
di sregard for any safety concerns on the part of the respondent,
and clearly supports an unwarrantable failure finding in this
case (Tr. 14, 120-121, 129-130). | disagree. Unlike an imi nent
danger order issued pursuant to section 107(a), which may be
based on a conbi nati on of violative conditions or practices, an
unwarrantabl e failure violation and order issued pursuant to
section 104(d)(1) of the Act, is |limted to a specific violation
of a particular mandatory safety or health standard. Accordingly,
I conclude and find that the degree of negligence associated with
t he additional violations which are not in issue in this case
must be determi ned on the particular facts associated with those
violations and may not be used to support an alleged
unwarrant abl e failure by the respondent to conply with the
requi rements of the cited standard section 75.319.

Al t hough one of the aforenentioned prior violations included
a negligence finding of "reckless disregard,"” and was included as
part of the petitioner's pleadings in this case, the respondent
subsequent |y decided not to contest it further (Tr. 3;
respondent's answer). No information has been forth-comng with
respect to the status of the other violations, and
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I take note of the fact that with respect to two of these

vi ol ati ons, |nspector Bowran made findi ngs of "noderate
negl i gence, " and found "hi gh negligence"” with respect to another
one (Exhibit P-2).

The respondent's history of prior violations, as reflected
by an MSHA conputer print-out submitted by the petitioner
reflects that for a 2-year period prior to the inspection by M.
Bowman on August 25, 1987, shows that the respondent paid civi
penalty assessnments for a total of 77 violations of the mandatory
ventilation standards found in Part 75, Subpart D, Title 30, Code
of Federal Regul ations. Except for two section 104(d)(1)
unwarrantabl e failure citations, one of which was issued on
Cctober 17, 1985, for a violation of section 75.316, and one of
whi ch was issued on March 10, 1987, for a violation of section
75. 319, the sanme standard cited in this case, the renmining
citations were all section 104(a) citations, and 29 of them were
"single penalty" non-"S&S" citations.

After careful review of all of the evidence and testinony
adduced in this case, | find no credible or probative evidentiary
support for any conclusion that the respondent’'s conduct in
failing to adhere to the requirenents of section 75.319, was
aggravat ed, inexcusable, or egregious, or resulted fromthe
absence of the slightest degree of care. Accordingly, the
i nspector's unwarrantable failure finding IS VACATED.

Modi fication of the Contested O der

In view of ny unwarrantable failure finding, the contested
section 104(d)(1) Order is nodified to a section 104(a) citation
See: A d Ben Coal Conpany, 2 FMSHRC 1187 (June 1980);

Consol idation Coal Conpany, 3 FMSHRC 2207 (Septenber 1981);
Youngst own M nes Corporation, 3 FMSHRC 1793 (July 1981).

Significant and Substantial Violation

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other nine safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated

signi ficant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
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In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Conmi ssion explained its interpretation of the term "significant
and substantial"™ as foll ows:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nmust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have expl ained further that the third el ement of the
Mat hies formula "requires that the Secretary establish
a reasonabl e |ikelihood that the hazard contributed to
will result in an event in which there is an injury.”
US Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Company, Inc., 6 FMSHRC 1573, 1574-75
(July 1984).

The question of whether any particular violation is
signi ficant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987).

I nspector Bowman testified that the mne has a history of
i berati ng nmet hane, and since the entry in question had m ned and
advanced for sone 69 feet without the use of ventilation |ine
curtains, he was concerned that a buil dup of nethane and ni ne
contami nants or "black danmp," which could be present at any tine
in the return air being coursed to the area where mning was
taki ng place, could have exposed the m ners working
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in the area to an ignition hazard, particularly in the event of
arcing or a blown electrical equipment cable (Tr. 21-22).

Superintendent Lilly did not dispute the fact that coal was
being mned as the drift entry was bei ng advanced, and he
confirmed the fact that the mi ning sequence included the use of a
conti nuous-m ni ng machi ne, shuttle car, and roof bolter, all of
which | consider to be potential ignition sources. Although the
entry had been driven for approximtely 69 feet at the time of
the inspection, M. Lilly conceded that the respondent had
intended to drive it for a distance of 100 feet, and he did not
rebut the inspector's credible testinony with respect to the
absence of, or inadequately placed, ventilation line curtains in
the area where coal was being m ned.

Al t hough there is no credible evidence to establish the
actual presence of explosive mxtures of nethane, or the presence
of "black danmp" in the return air course being used to ventilate
the working area in question, since all mnes freely liberate
met hane, particularly when coal is being cut at the face,

i nadequate ventilation and the use of return air, which normally
is used to course nmethane and ot her contam nants out of the mne
to ventilate such areas poses a discrete explosion hazard, as
well as a hazard of the miners who could be exposed to other m ne
gases and contami nants comonly known as "black danmp." Since the
clear intent of section 75.319, is to insure that such areas are
ventilated by "clean" intake air, the use of return air for this
purpose is contrary to the requirenents of the standard.

On the facts of this case, given the fact that three to five
m ners would normally be present in the area while the entry in
guestion was being mned and advanced by el ectrically powered
machi nery whi ch posed a potential ignition source, and given the
added fact that the right m xture of explosive nethane and air
could be present at any tine, particularly in an area which has
not been preshifted to insure the absence of excessive |evels of
nmet hane or ot her mne contani nants, or which had not been
adequately ventilated by line curtains, | believe it is
reasonable to conclude that a potential accident or explosion
hazard was present at the tinme of the inspection when the
violation was issued. In the event of any such occurrences, |
further conclude that it would be reasonably likely that the
mners working in the area would likely suffer fatal injuries or
injuries of a reasonably serious nature. Under all of these
circunstances, | agree with the inspector's "significant and
substantial" finding, and I T I S AFFI RVED.
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Si ze of Business and Effect of Civil Penalty on the Respondent's
Ability to Continue in Business

Exhi bit P-1, an MSHA "Controller Informtion Report,"
reflects that the respondent's No. 2 M ne produced 244,116 tons
of coal in 1986, and 386,954 tons in 1987, and respondent's
counsel characterized the respondent's m ning operation as
"medium" | conclude and find that the respondent's m ning
operation is mediumin scope, and | adopt the stipulation by the
parties that the civil penalty assessnment for the violation in
guestion will not adversely affect the respondent's ability to
continue in business as ny finding on this issue.

Hi story of Prior Violations

An MSHA conputer print-out submitted by the petitioner
reflects that for the period August 25, 1985 through August 24,
1987, the respondent paid civil penalty assessnments in the anmount
of $24,930, for 372 violations, 219 of which are characterized as
"significant and substantial" violations. Seventy-seven (77) of
these prior paid violations were for violations of the
ventilation requirements found in 30 C.F. R Part 75, Subpart D,
but only one was for a prior violation of section 75.319. For a
m ne operation of its size, | conclude that the respondent's
overall prior conpliance history is not particularly good, and
have considered this in the civil penalty assessnment which | have
made for the violation in question.

Negl i gence

I conclude and find that the violation which has been
affirnmed resulted fromthe respondent's failure to exercise
reasonabl e care, and that this constitutes ordinary or noderate
negl i gence.

Gravity

For the reasons stated in nmy "significant and substantial”
findings and conclusions, | conclude that the violation was
seri ous.

Good Faith Abat ement

The evi dence establishes that abatenent was achi eved by the
installation of stoppings to provide a separate split of intake
air to the mners working in the cited area (Tr. 26, 71-73), and
I conclude and find that the respondent tinely abated the cited
condition in good faith.
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Civil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirements of section 110(i) of the
Act, | conclude and find that a civil penalty assessnment in the
amount of $450 is reasonabl e and appropriate for the violation
which | have affirmed.

ORDER

The respondent IS ORDERED to pay a civil penalty assessment
in the anpbunt of $450 for a violation of 30 CF.R 0O 75.319, as
stated in the nodified section 104(a) "S&S" Citation No. 2716156.
If it has not al ready done so, respondent is FURTHER ORDERED t o
pay a civil penalty assessnent in the ampunt of $700 for the
uncont est ed August 25, 1987, section 104(d)(1) Order No. 2716152,
30 CF.R 0O 75.303. Upon recei pt of paynent by MSHA, this
proceedi ng is disnm ssed.

George A. Koutras
Adm ni strative Law Judge



