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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

W LFRED BRYANT, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEVA 85-43-D
V.

DI NGESS M NE SERVI CE
W NCHESTER COALS, | NC.
MULLI NS COAL COWVPANY
JOE DI NGESS AND
JOHNNY DI NGESS,
RESPONDENTS

DECI SI ON ON REMAND
Bef ore: Judge Broderick

On Septenber 29, 1988, the Commi ssion reversed ny
determi nation that Miullins and Wnchester were not |iable for the
di scrimnation for the discrimnatory di scharge of Conpl ai nant,
but affirmed ny determination that the adverse action was
term nat ed when conpl ai nant refused reenpl oynment. The proceedi ng
was remanded to ne for a redeterm nation of the award of
attorneys' fees to conplainants attorneys. 10 FMSHRC 1173 (1988),
affirming in part and reversing in part 9 FMSHRC 336, 9 FMSHRC
940 (1987).

Pursuant to my order, Conplainant's attorneys subnmtted a
revised statenent of attorneys' fees, together with affidavits
and ot her docunents in support of their request. They also
submtted a | egal nenorandum arguing that their fee should be
i ncreased above the | odestar because of the contingent nature of
the case, and that the fee should not be reduced because
conpl ai nant was unsuccessful in his claimfor reinstatenent and
because his back pay recovery was very limted.

Respondent replied to the attorneys' fee request, and argued
that an enhancenent of the fee because the case was contingent is
i nappropriate, and that the fee award shoul d be reduced to
reflect the linmted success achieved.

REASONABLE HOURLY RATE- HOURS REASONABLY EXPENDED
Conpl ai nant's attorneys have submitted a revised statenent

of fees for their hours expended prior to the appeal of the case
to the Conmi ssion, and a suppl enental statenment of fees for the
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wor k perforned since that tinme. Respondents' counsel has not
comented either on the hourly rate or on the hours clained to
have been expended. The revised statement clainms different hourly
rates for court tine ($80 per hour for Sheridan; $90 per hour for
Fl ei schauer), for consultation with co-counsel ($40 per hour for
each attorney), and for other legal work ($65 per hour for
Sheridan; $75 per hour for Fleischauer). Although the proposed
fee does in part respond to my Suppl enental Decision of May 13,
1987, by reducing the fee request for hours expended in
consulting with each other, it fails to respond to ny concern
that each attorney was seeking full conpensation for the tinme
they spent jointly in taking despositions and participating in
the hearing. Nor does it explain or justify the tine spent
calling unidentified persons and travelling.

| conclude (1) that $75 per hour is an appropriate rate for
Ms. Fl eischaurer and $65 per hour is an appropriate rate for M.
Sheridan. | do not agree that they each should receive an
increased rate for court time. | do agree that they should
receive a reduced rate for consultation with each other and for
their joint efforts. | have reviewed the statenments of counse
and am persuaded that my prior conclusion that 100 hours of Ms.
Fl ei schauer's services and 75 hours of M. Sheridan's are
properly billable at the full rate was correct. The renmaining
hours involve consultation with each other, duplication of
services, calls to unidentified persons, travel tinme between
Mor gant own, West Virginia (Fleischauer's office) and Logan, West

Virginia (Sheridan's office), etc. Therefore, | wll approve 100
hours of Ms. Fleischauer's tinme and 75 hours of M. Sheridan's
time at the regular rates of $75 and $65 respectively. | will

approve fees for the renmainder of the tinme at the rate of $40. On
this basis Ms. Fleischauer's fee would total $11,340; M.
Sheridan's, $6715.

Wth respect to services perforned since June 1987, counse
request approval of fees of $75 per hour (Sheridan) and $100 per
hour (Fleischauer) for regular services; $100 per hour (Sheridan)
and $125 per hour (Fleischauer) for court time and $50 per hour
for consultation with co-counsel. M. Sheridan clains 35.15 hours
of regular services and 3.4 hours consultation tine. M.

Fl ei schauer clainms 49.85 hours of regular services, 3.4 hours of
consultation tine and 2.25 hours of court time. Mst of this tinme
of course is related to the appeal which was in part successfu
(Mull'ins and Wnchester were held |iable as mne operators). |
wi Il approve the fees requested: $2800 for Sheridan and $5400 for
Fl ei schauer and | will approve the reinmbursenent of Fleischauer's
expenses of $254. 34.
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ENHANCEMENT FOR CONTI NGENCY

Counsel did not request an upward adjustment of their fees
for contingency at the tine their statements were originally
subm tted. Nor does the Comm ssion's remand direct me to consider
such a request. Nevertheless, in order to make a conplete record,
I will consider their request at this tine.

There may be circunstances in which enhancenent of a
reasonabl e | odestar to conpensate for the contingent nature of
the attorney's enploynment is justified. But these circunstances
are rare. See Pennsylvania v. Delaware Valley Citizens' Council

483 U.S. __ , 97 L.Ed. 2d at 603 (concurring opinion of O Connor
J.). Laffey v. Northwest Airlines, Inc., 746 F.2d 4 (D.C. Cir
1984). | previously determ ned that this case was of average

conplexity. It did not involve any unique |egal theory or factua
difficulty. There is no basis for concluding that w thout an
enhancenent of the fee because of contingency, conpetent counse
woul d not have been avail able to conpl ai nant. Conpl ai nant's
request for an "upward adjustment” of their fee by 50 percent is
DENI ED

RESULTS OBTAI NED

Conpl ai nant was not successful in his claimfor
reinstatenent. His back pay recovery was limted to nine days,
because of the determ nation that he refused offered reenpl oynent
and resigned his position. His recovery therefore is limted to
$1297.48 plus interest after April 24, 1987. In a statute such as
the M ne Act, the anount recovered is not the determ ning factor
in fixing a reasonable attorney's fee. But it is one factor. As |
stated in ny Supplenmental Decision "a substantial part of the
time for which fees and clainmed was "spent litigating i ssues upon

which plaintiff did not ultimately prevail,"' citing Copel and v.
Marshal |, 641 F.2d 880 (D.C. Cir. 1980). Because of the limted
recovery, | will reduce the attorneys' fees by 15 percent.

Therefore | will approve a total fee for Ms. Fleischauer in the
amount of $15,229 ($11,340 & $5400 less 15%. | wll approve a
total fee for M. Sheridan in the ampunt of $8088 ($6715 & $2800
less 15% . | will also approve rei nbursenent of Ms. Fleischauer's
expenses.

ORDER
In accordance with the Conmi ssion's remand, Respondents are

ORDERED to pay within 30 days of the date of this decision the
foll owi ng anobunts:
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(1) To Barbara Evans Fleischauer, Esq., $15,229 attorney's fees
and $820.52 as litigation expenses;

(2) To Paul Sheridan, Esqg., $8088 attorney's fees.

James A. Broderick
Adm ni strative Law Judge



