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DONALD F. DENU, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. LAKE 88-123-D
V. VI NC CD 88-08
AMAX COAL COWPANY Ayrshire M ne
RESPONDENT
DECI SI ON

Appear ances: Donald F. Denu, Rockport, Indiana,
pro se;
D. C. Ewi gl eben, Esq., Amax Coal Conpany,
I ndi anapolis, Indiana for Respondent

Bef ore: Judge Melick

This case is before ne upon the conplaint by Donald F. Denu
under section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. O 801 et seq., the "Act," alleging that Anmax
Coal Conpany (Amax) discrim nated agai nst himon February 27,
1988, in violation in section 105(c)(1) of the Act, after he
refused to work under conditions he considered to be unsafe. (FOOTNOTE 1)
More specifically M. Denu maintains that he suffered unl awf ul
i nterference when Amax El ectrical Supervisor Vernon Kni ght
threatened to discipline himfor insubordination and when Brent
Weber, anot her Amax Supervisor, threatened him by stating that
his actions could result in his discharge. It appears that M.
Denu is al so conplaining that he suffered discrimnation because
he was instructed to attend a neeting concerning possible
disciplinary action. He was told at this neeting that no
di sciplinary action would be taken for his work refusal
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In order to establish a prina facie violation of section
105(c) (1) M. Denu nust prove by a preponderance of the evidence
that he engaged in an activity protected by that section and that
he suffered adverse action that was notivated in any part by that
protected activity. Secretary on behalf of Pasula v.
Consolidation Coal Co., 2 FMSHRC 2786 (1980) rev'd on other
grounds sub nom Consolidation Coal Co. v. Marshall, 663 F2d 1211
(3rd Cir. 1981); Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803 (1981). A miner's "work refusal" is
protected under section 105(c) of the Act if the m ner has a good
faith, reasonable belief in the existence of a hazardous
condition. MIler v. FMSHRC, 687 F2d 194 (7th Cir. 1982);
Robi nette, supra. Proper communi cation of a perceived hazard is
al so an integral component of a protected work refusal and the
responsi bility for the communication of a belief in a hazard
underlying a work refusal lies with miner. See Dillard Snmith v.
Reco, Inc., 9 FMSHRC 992 (1987).

The evi dence shows that the Conpl ai nant was an experi enced
el ectrician, having 20 years practice in the field with nine
years as an electrician in the mning industry. He also holds
training certificates fromthe Departnment of Labor, Federal M ne
Safety and Health Adm nistration (MSHA) for high and nmedi um
vol tage el ectrical work at underground and surface mnes. On
February 27, 1988, M. Denu was working the 4:00 p.m to 12:00
m dni ght shift at the Ayrshire Mne and at around 6:00 p.m was
preparing with
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anot her electrician, Harrison Key, to disconnect and nove the
power cabl e, running about 1,000 feet between the 6,900 volt
substation and the 6,900 volt switch box, to allow the dragline
to tramnorth along the bench (See Exhibit R-2).

According to Denu, he and Key proceeded to the 6,900 volt
substation in preparation to pull the power fromthe cable and to
di sconnect the cable head. They were waiting for the dragline to
nove close to the cable and then for instructions fromthe
el ectrical supervisor Vernon Knight or the second shift
superintendent Brent Weber or fromthe dragline crew before
killing the power. Vernon Knight then called on the two-way radio
and told themto wait at the bench and that he was bringing two
ot her enpl oyees, Don Kozar and Don Gehl hausen, to kill the power.
Shortly thereafter Knight radi oed again and directed Key and Denu
to return to the bench to disconnect the cable head at the 6,900
volt switch box. During this conversation Denu apparently asked
Knight if he would be allowed to make a "visual disconnect" of
the cable at the substation and Kni ght responded that he woul d
not .

Denu | ater radi oed Knight advising himthat in order for him
to di sconnect the cable at the switch box he would need to verify
that the cabl e was disconnected and "l ocked out" at the
substation. Denu claims he then told Knight that he was refusing
to unplug the cable at the switch box. Knight apparently then
radi oed Weber and told Denu to neet them at the bench. Wen
Kni ght and Weber arrived at the bench Knight told Denu that he
woul d have to discipline himfor insubordination. Knight
expl ai ned that he had been directed to do so by Chief
El ectrician, Larry Ashby. Weber then apparently asked Denu if he
knew t he consequences of his actions. Whber disputes Denu's claim
that this was stated in a threatening manner.

Denu testified that it was around this tine that either
Weber or Knight then radi oed Kozar and Gehl hausen directing them
to di sconnect the cable at the 6,900 volt substation. Denu
testified that after they performed the disconnect Kozar called
and said "the head is out and |lying on the ground". There is no
di spute that Kozar's statenent indicated that the subject cable
had not only been disconnected but that the cable head that
connects the cable to the substation was |ying on the ground.

Accordi ng to Denu, Knight again asked if he would unplug the
head fromthe switch box. Denu again refused stating that he felt
that it was unsafe and not according to proper
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| ockout procedures. (FOOTNOTE 2) Knight again informed Denu that he would
have to discipline himfor insubordination. Wber also again
asked Denu "do you know what the consequences are of your
actions?" Denu again refused to performthe task and Kni ght then
instructed Harrison Key to disconnect the cable fromthe switch
box. Key, who testified that he did not find the procedure to be
unsafe, conplied. After the disconnect Denu put on a pair of "hot
gl oves" and assisted in noving the cable. Shortly thereafter
Weber purportedly told Denu to neet with Larry Landes the Human
Resources Manager the next day at 4:00 p.m to determine if any
di sciplinary action would be taken. (FOOTNOTE 3)

Denu testified that he had al so requested that a safety
commi tteeman be present when he refused to di sconnect the cable
fromthe switch box but one was not inmediately provided. Later
at approximately 10:00 p.m Bob Lee, the second shift Safety
Committeeman, along with Knight and Weber nmet in the shop area.
Weber again asked if Denu knew the consequences of his actions.
Denu asked what the consequences were and Weber purportedly
responded "up to and including discharge". Knight apparently also
repeated that he would have to discipline Denu for
i nsubordi nation. Followi ng the neeting with Landes and ot hers,
Landes i nformed Denu there would be no discipline for his
actions.

Under the specific facts of this case | find that Denu did
in fact entertain a reasonable, good faith belief that a
hazardous condition existed at the tinme he was directed to



~321

di sconnect the power cable at the 6,900 volt switch box. There is
no dispute that it would have been extrenely hazardous and |ikely
to result in severe burns and/or electrocution to have

di sconnected the cable at the switch box if the cable had

remai ned connected and energi zed at the substation or had been
reconnected and reenergi zed. There is, simlarly, no dispute that
Denu was aware of these hazards. Not only was Denu an experienced
el ectrician but as a safety conmtteeman was al so aware through
MSHA " Fat al grans” of the potentially fatal consequences in
simlar if not identical situations.

Denu expl ains that unless the same person who di sconnects
the cable at the switch box is the same person who deenergi zes,
di sconnects and | ocks out the cable at the substation with his
own | ock he cannot be assured that the cable will remain
deenergi zed at the switch box. Indeed even if the cable has been
di sconnected at the substation if it has not been properly | ocked
out it could be intentionally or unintentionally reconnected. The
evi dence is undi sputed that attenpting to di sconnect a 6,900 volt
energi zed cable at the switch box would likely result in severe
burns and el ectrocution.

Whi | e, under the circunmstances of this case, the chances may
not have been great that at the tinme Denu was directed to
di sconnect the cable at the switchbox the cable had not been
deenergi zed, di sconnected and not reconnected, the danger of
serious injury or electrocution was a near certainty if the cable
at the substation had been inadvertantly reconnected and
reenergi zed. Particularly considering these extrene consequences
I conclude that Denu did entertain a reasonable, good faith
belief in a hazard. Indeed in issuing a subsequent directive to
m ners on di sconnect procedures at the mne it is apparent that
Amax itself recognized sonme of the same hazards that concerned
M. Denu.

In reaching nmy conclusion herein | have not disregarded the
evi dence that Denu had been told by MSHA I nspector Deuel alnmost a
year earlier that "visual disconnects” were not in his opinion in
viol ation of the | aw. However Inspector Deuel also apparently
told Denu that he neverthel ess would not want to performthe
not ed procedure wi thout a visual disconnect and | ockout of the
cable. | have al so not disregarded the
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evi dence that Denu knew that only one cable exited the substation
and that it is likely that he also knew that this was the same
cable running to the switch box. Nor have | disregarded the

evi dence that Denu knew that two miners, Kozar and Cel hausen
were at the substation for the purpose of nmking the disconnect
and through direct radio comunication from Kozar was told that
the cable exiting the substation had been di sconnected. Denu
admits that he was told by Kozar that "the head is out and |ying
on the ground". However the serious hazards, previously

di scussed, are not significantly dimnished by these

consi derati ons.

Don Kozar, also testified that when the cable is
di sconnected at the substation the lights on the equiprment in the
pit and on the bench, including |ights on the switch box itself,
are extingui shed. More specifically, Kozar recalled that on the
occasion at issue when he and Gel hausen di sconnected the power at
the substation he saw the lights go out on the switch box. Kozar
conceded however that the extinguishnment of the light is not a
certain nmethod of determ ning whether the cable is conpletely
deenergi zed. The evidence shows that |liquid switches such as used
at this substati on have been known to mal function allow ng a
cable to remain energized even after the switch has apparently
been di sengaged. It is apparent fromthe record that Denu was
al so aware of this problemat the time of his work refusal

Thus under all the circunmstances | conclude that M. Denu
did in fact entertain a reasonable, good faith belief in a hazard
at the time of his work refusal. Amax argues however that even
assuming the validity of Denu's work refusal, Denu suffered no
related discrimnation or interference within the nmeani ng of
section 105(c)(1). Amax points to the statenent by its human
resources nmmnager, Larry Landis, at the conclusion of the
di sciplinary neeting that no action would be taken agai nst Denu
I find however that threats of disciplinary action and discharge
directed to a mner exercising a protected right clearly
constitute unlawful interference under section 105(c)(1), whether
or not those threats are later carried out. Such threats pl ace
the m ner under a cloud of fear of losing his job. In addition
whi | e under such threats, a mner would be even less likely to
exercise his protected rights when future situations m ght
clearly warrant such an exercise. |Indeed Denu opi ned that because
of threats to other nminers under simlar circunstances in the
past, Amax had coerced those miners into perform ng unsafe tasks.
Such threats therefore clearly run counter to the objectives of
Section 105(c). Accordingly, M. Denu has met his burden of
proving his conplaint of discrimnation.
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ORDER

The Conpl aint of Discrimnation is GRANTED. The parties are
hereby directed to confer regardi ng the anmount of costs and
damages and report to the undersigned on or before March 15,
1989, as to whether such costs and danages can be sti pul at ed.

Gary Melick
Adm ni strative Law Judge
(703) 756-6261
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Section 105(c)(1) of the Act provides as follows:

No person shall discharge or in any nmanner discrimnate
agai nst or cause to be discharged or cause discrimnation agai nst
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oyment in any coal or other mine subject to this Act because
such mner, representative of miners or applicant for enploynent,
has filed or made a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative or the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mine or because such nminer, representative of mners or
applicant for enmploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for empl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of miners or applicant for
enpl oynment on behal f of hinself or others of any statutory right
afforded by this Act.

~FOOTNOTE_TWO

2. While it appears fromthe credible evidence that Denu, at
the tine of his work refusal, conmmuni cated what he believed to be
the hazard with only the generalized explanation that he needed
to make his own "visual disconnect" at the substation before
di sconnecting the cable at the switch box, it is clear fromthe
precedi ng history that Amax officials clearly knew the scope of
Denu's position, including the need for himto performhis own
| ockout of the cable at the substation. It is not disputed that
on several occasions over the previous weeks Denu had di scussed
his position in this regard with Knight and that Knight had
thereafter discussed the matter with his supervisor. Under the
circunstances it is clear that the "conmunication” requirenent
has been net.

~FOOTNOTE_THREE

3. There is sonme di sagreenent over the precise date of this
nmeeti ng. However, for purposes of this decision the precise date
of that nmeeting is immterial.



