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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 88-54-M
PETI TI ONER A.C. No. 40-02968-05501
V. Mol t an Conpany M ne

MOLTAN COVPANY
RESPONDENT

DECI SI ON

Appearances: G Elaine Snmith, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee,
for Petitioner;

Edward J. Lucas, Plant Superintendent, Moltan
Pl ant, M ddl eton, Tennessee, for the Respondent.

Bef ore: Judge Maurer

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm ni stration, (MSHA), charges the respondent with
violating safety regul ati ons promul gated under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq.
herei nafter the "Act".

Pursuant to notice, a hearing on the nmerits was held on
Novenber 18, 1988, at Jackson, Tennessee.

The parties stipulated that the Ml tan Conpany was subject
to regul ations pronul gated under the authority of the Act and
that this Conmi ssion and this Admnistrative Law Judge have
jurisdiction to hear and decide this case. They further
stipul ated that paynment of the penalties assessed in this
proceedi ng woul d not adversely affect the operator's ability to
continue in business.



~352
Citation No. 3252463

This non-S&S citation charges the respondent with a
viol ation of the mandatory standard found at 30 CF. R O
56. 14001( FOOTNOTE 1) for the follow ng all eged condition

The head pul |l ey pinch points are not guarded on the

i nclined belt conveyor that feeds the shuttle belt
conveyor in the clay shed. The exposed pinch point is
approximately one foot to the right of and
approximately one foot to the rear of the conveyor's
drive nmotor electrical disconnect cabinet. The pinch
point is approximately forty-eight inches above the
pl ane of the wal kway al ongsi de the conveyor

MSHA | nspector Don B. Craig issued this citation on March 9,
1988, when he observed the above-referenced pinch point
unguarded, even though he deemed it unlikely that any enpl oyee
woul d get into this pinch point. He clarified this somewhat by
stating that it nay be contacted by a person, but it's just
unlikely that it would be.

The plant superintendent, M. Lucas, testified that this
inclined belt is only operated in daylight hours and in fair
weather. This is significant in that because of the fair weather
only operation and the way the transfer point is designed, there
is no clay buildup on the belt which can be deposited on the head
pul I ey which would in turn require cleaning of the head pulley.

M. Lucas further testified that in an effort to see what
position a man woul d have to get into in order to reach that
pi nch point, he found that a man would have to either reach in
and back behind his back with his right arm or use his |left hand
and reach in through and around a corner through the structure to
get to the pinch point itself---but he woul d have to squat down
to do it.

On cross-exam nation, M. Lucas reiterated that in the seven
years he has been at the plant, this head pulley has never
requi red cl eaning. Further, any maintenance that woul d be
required on the head pulley would require that the unit be shut
down and | ocked out. He flatly stated that there would be no
mai nt enance that you could performon the head pulley with it in
operation.
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In sumary, M. Lucas acknow edges that this pinch point was not

guarded with a "guard", but was guarded nonetheless by its

| ocati on. He contends that there was no violation due to the fact
that it could not reasonably be contacted by accident or

i nadvertence. | agree and this citation will be vacated.

Citation No. 3252464

This non-S&S citation charges the respondent with a
violation of the mandatory standard found it 30 CF. R O
56. 20003(a) (FOOTNOTE 2) for the follow ng alleged condition

The wal kway al ongsi de the shuttle conveyor in the clay
shed building is cluttered with channel iron, angle

i ron, wood boards, bars, grease containers and cl ay
spillage. This condition is a slip and fall hazard to
enpl oyees using the wal kway.

Inspector Craig issued this citation on March 9, 1988, when
he observed clutter in the wal kway al ongsi de the shuttle conveyor
in the clay shed. This clutter consisted of angle iron, wood,
grease containers, etc., and was in the opinion of the inspector
a slip and fall hazard. This wal kway was the only access to that
belt and was the only wal kway al ongsi de the belt conveyor

M. Lucas testified that the clutter was the result of
mai nt enance personnel who had been working in the area failing to
cl ean-up after recent repairs. He adnits, however, that the
materials were on the wal kway. He di sagrees that they constituted
a tripping hazard or a violation.

I don't have any trouble finding that a "wal kway" is
synononous with the "passageway" cited in the pertinent section
of the regulations and that the condition observed by the
i nspector on this occasion is a violation of that regul ation
Therefore, Citation No. 3252464 will be affirned and a civi
penalty of $20 assessed, as proposed by the Secretary.

Citation No. 3252465

This non-S&S citation charges the respondent with a
violation of the mandatory standard found at 30 CF. R O
56. 12030( FOOTNOTE 3) for the followi ng alleged condition
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The 480 volt, 3 phase Cutler-Hanmmer starter cabinet for the
primary clay shredder has a defective operating handle safety
mechani sm The defective mechanism allows the cabinet doors to be
opened while the starter is energized and the operating handle is
in the on position. Reportedly this cabinet is never entered by
anyone except an el ectrician.

I nspector Craig issued this citation on March 9, 1988, when
he found that the safety handle on this cabinet did not trip the
power when the cabi net door was opened, as it was designed to do.
The regul ation requires that when a potentially dangerous
condition is found, it shall be corrected before the equipnent is
energi zed. In the opinion of the inspector, the inoperative
saf ety device had the potential to nmake the cabi net dangerous and
that is why he wote the citation

The inspector spoke to both the superintendent and the plant
engi neer to satisfy hinself that the cabi net was entered by
el ectricians only, but what he specifically was citing here was
the fact that the cabinet could be opened by anyone without it
bei ng de-energized.

I find that this malfunctioning | atch shoul d have been found
by the operator and repaired and the failure of the respondent to
do so constitutes a violation of the cited regulation. Before the
i nspector left the property on March 11, the safety mechani sm was
repaired and tested and found to be functioning normally. This
meant that the cabinet could not be opened unless the operating
handl e was placed in the off position, de-energizing the cabinet.
Citation No. 3252465 will be affirnmed and a civil penalty of $20
assessed, as proposed by the Secretary.

Citation No. 3252468
This non-S&S citation charges the respondent with a

violation of the mandatory standard found at 30 CF. R O
56. 4603(b) (FOOTNOTE 4) for the follow ng alleged condition
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The oxygen cylinder containing approximtely 800 pounds pressure
and the acetyl ene cylinder containing approxi mtely 50 pounds
pressure was found unattended in the clay shed building. The
cylinder valves were open and the hoses were spread out across
the fl oor where mai ntenance personnel had been perforning repairs
before going to lunch

I nspector Craig issued this citation on March 9, 1988, when
he observed an oxygen cylinder and an acetyl ene cylinder with the
pressure gauges, regulating gauges, valves and hoses hooked up to
the cylinders with the cylinder valves in the open position and
no one in attendance. The enpl oyees using this equi pment had gone
to lunch.

The respondent attenpts to defend here by arguing that the
front end | oader operator was in the general area and he was, in
effect, "attending" the cylinders. The inspector didn't think too
much of this defense and neither do I. Just because he was in the
same building with the cylinders does not equate to being in
"attendance". Those enpl oyees who had been working with those
cylinders were not in the area and the inpsector did not observe
any other enployees in the i mediate area that could conceivably
be responsible for those cylinders. Accordingly, I find and
conclude that the cited standard was indeed violated as all eged
and Citation No. 3252468 will be affirmed. A civil penalty of $20
will also be assessed, as proposed by the Secretary.

Citation No. 3252469

Thi s non-S&S citation charges the respondent with a
vi ol ation of the mandatory standard found at 30 CF. R O
56. 11012( FOOTNOTE 5) for the followi ng alleged condition

Two sections of md-rail are mssing fromthe handrai
on the nunber two m |l scrubber fan platform This
condition could allow an enployee to fall through the
openings to the ground | evel which is approximtely
twenty feet below The openings are approximtely five
feet long and approximately thirty-six inches high on
each.
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I nspector Craig issued this citation on March 9, 1988, when he
found the midrails mssing on the nunber 2 nmill scrubber platform
handrail. This left two openings, each approximtely 30 inches
high by 5 feet long on both sides of a corner post on this
platform In the opinion of the inspector, these openings were
such that a person could have fallen through. The area is
depi cted on Respondent's Exhibit Nos. 4 and 5, photographs of the
No. 2 milIl fan work platformas the respondent calls it. The
openi ngs descri bed were caused by the renmoval of a midrail for
mai nt enance. There was a top rail and a toeboard in place at the
time the citation was witten, but the inspector believed that
t he openings were still such that an enpl oyee could have fallen
through to the ground |l evel, approximately twenty feet bel ow

The respondent contends that the area cited was not a
travelway, but in fact, was a "work platfornd. | find this to be
a matter of semantics; a distinction without a difference, and
conclude that the Secretary has met her burden of proof
concerning this citation and violation. Accordingly, the citation
will be affirnmed and a civil penalty of $20 assessed, as proposed
by the Secretary.

Citation No. 3252470

This non-S&S citation charges the respondent with a
violation of the mandatory safety standard found at 30 CF. R O
56.20003(a) for the followi ng alleged condition:

The wal kway at the number two mill scrubber platformis
cluttered with angle iron, channel iron and grease
containers. This condition is a trip and full hazard
conpounded by the fact that the ground level is
approximately twenty feet bel ow

I nspector Craig issued this citation on March 9, 1988, when
he observed angle iron, channel iron and grease containers |aying
on the wal kway in the same area cited above for the missing
mdrail. In fact, the inspector testified that this angle iron
was the mssing mdrail. It was also a slip, trip and fal
hazard. This wal kway was, as stated previously, approximtely
twenty feet above a concrete floor area. A slip, trip and fal
t hrough that opening woul d nean that a person could fall twenty
feet to a concrete floor.

I find and conclude that the violation of the cited standard
is established. Citation No. 3252470 will be affirnmed and a ci vi
penalty of $20 assessed, as proposed by the Secretary.
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Citation Nos. 3252472 and 3252474

These two non-S&S citations charge that the respondent
vi ol ated the mandatory safety standard found at 30 C.F. R 0O
56.11012 at two different |locations at its facility. The
citations are for all practical purposes identical except for
their location. Citation No. 3252472 refers to the Nunber 2 mill
buil ding, while Citation No. 3252474 refers to the Nunber 1 mll
bui | di ng. The common al l egation is that:

Two irregul ar shaped openi ngs appear beside the wal kway
on the elevated platforns in the two m Il buildings.
One opening is between the stair step first handrai
post and the structures diagonally installed brace
menber. This opening is in the shape of a triangle and
is approximately thirty-six inches high and
approximately thirty-six inches I ong. The opening to
the right of the structure brace is also in the shape
of atriangle and is approximately the sane size. The
openi ngs are approximately twenty-five feet above the
concrete floor bel ow

I nspector Craig issued these citations on March 9-10, 1988,
when he found the two el evated wal kways wi t hout a handrail
approximately twenty-five feet above a concrete floor. The area
is depicted in photographs marked and received into evidence as
Respondent's Exhibit Nos. 6 and 7.

It is clear fromthe pictures and the testinony that
al t hough there was no handrail or midrail installed at the tine
the citation was witten, there was a connecting brace bisecting
the opening at these locations which fornmed two triangles of open
space with maxi mum di mensi ons of 36 i nches on each side, tapering
down to zero at the point of intersection with the wal kway.

The plant superintendent agreed with the inspector that it
was unlikely that anyone would fall through these openings. |
agree, and although |I believe the current installation is
superior and safer then the one cited, | also believe the cited
condition was not in violation of the standard. | find the
bi secting brace was in substantial conpliance with the nandatory
standard and was a sufficient railing/barrier. Therefore,
Citation Nos. 3252472 and 3252474 will be vacated.

Citation Nos. 3252475 and 3252476

These two non-S&S citations charge that the respondent
vi ol ated the mandatory safety standard found at 30 C.F. R 0O
56. 14001 at two different punp installations at their facility.
The citations are identical in all respects except No. 3252475
refers to the No. 1 or South water punp and No. 3252476 refers to
the No. 2 or North water punp. The conmon allegation is that:
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The shaft flanges containing bolt heads on each side of the

rubber centered "Dodge" brand coupling between the notors and the

wat er punps are not provided with a guard. The coupling is

approximately ten inches in dianmeter and the shaft center line is
approxi mately twel ve i nches above the notor/punp nounting frane.

Enpl oyees service this punp by renoving the |ubricant sight gauge
and addi ng lubricant while the motor is in operation. Wile doing

so, their hands are within approximately twelve inches of the
novi ng parts.

I nspector Craig issued these citations on March 10, 1988,
when he observed that the Dodge couplings between the notor and
the punp shaft were not guarded on either the No. 1 or No. 2
water punp. He testified that there were bolt heads or cap screws
projecting fromthe flanges on each side of the coupling that
sonmebody could conme into contact with and incur a disabling
injury. He believed it was a significant and substantia
vi ol ati on because he thought it was reasonably likely to occur
and if someone cane into contact with this nmoving part, the
injury resulting could be permanently disabling.

M. Lucas, on behalf of the operator, argues that the punp,
nmot or and coupling were all purchased as a unit froma single
manufacturer and it (the assenbly) cane fromthe manufacturer
wi t hout a guard. Furthernore, he states that the Dodge coupling
is one of the safest couplings nmade and it doesn't need a guard.

M. Lucas does not deny that the condition exists, but
rather asserts that it has al ways been that way, a guard has not
previ ously been required, the manufacturer makes it that way, it
is a safe coupling and such a guard is not needed. However, wth
regard to the fact of violation, | credit the inspector's
expertise on the issue of whether a guard woul d enhance the
safety of this punp assenbly.

Conversely, with regard to the special finding of
"significant and substantial", | find in favor of the respondent
that the |ikelihood of an injury resulting fromthis violation is
so rempte as to be "unlikely" as opposed to "reasonably |ikely".
Therefore, Citation Nos. 3252475 and 3252476 will be affirned as
non-S&S citations only and a civil penalty of $20 for each one
assessed.
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ORDER

1. Citation Nos. 3252463, 3252472 and 3252474 ARE
VACATED

2. Citation Nos. 3252464, 3252465, 3252468, 3252469,
3252470, 3252475 and 3252476 ARE AFFI RMED

3. The operator is ordered to pay a civil penalty of
$140 within 30 days of the date of this decision

Roy J. Maurer
Adm ni strative Law Judge
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. 30 CF.R 0O 56.14001 provides as foll ows:

"CGears; sprockets; chains; drive, head, tail, and
takeup pull eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons,
shal | be guarded."

~FOOTNOTE_TWO
2. 30 CF.R [O56.20003(a) provides as foll ows:

At all mning operations -- (a) Wrkpl aces,
passageways, storeroons, and service roons shall be kept clean
and orderly.

~FOOTNOTE_THREE
3. 30 CF.R [56.12030 provides as follows:

When a potentially dangerous condition is found it
shall be corrected before equiprment or wiring is energized.

~FOOTNOTE_FOUR
4. 30 CF.R [ 56.4603(b) provides as follows:

"To prevent accidental release of gases from hoses and
torches attached to oxygen and acetyl ene cylinders or to manifold
systens, cylinder or manifold systemvalves shall be closed when

* k *x K* K * %

(b) The torch and hoses are |eft unattended.™

~FOOTNOTE_FI VE
5. 30 C.F.R [ 56.11012 provides as follows:

"Openi ngs above, bel ow, or near travel ways through
whi ch persons or materials may fall shall be protected by
railings, barriers, or covers. Where it is inpractical to instal
such protective devices, adequate warning signals shall be
installed.”






