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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

ARNOLD SHARP, DI SCRI M NATI ON PROCEEDI NG
COMPLAI NANT
Docket No. KENT 88-165-D
V. MSHA Case No. PIKE CD 88-10
Bl G ELK CREEK COAL COMPANY, No. 5 Surface M ne
RESPONDENT
DECI SI ON

Appear ances: Arnold Sharp, Bul an, Kentucky, pro se, for the
Conpl ai nant ;
Edwi n S. Hopson, Esq., Watt, Tarrant & Conbs,
Loui sville, Kentucky, for the Respondent.

Bef ore: Judge Koutras
St at enent of the Case

Thi s proceedi ng concerns a pro se discrimnation conpl aint
filed by M. Sharp on July 18, 1988, against the respondent
pursuant to section 105(c) of the Federal M ne Safety and Health
Act of 1977. In a statement executed by M. Sharp on April 13,
1988, on an MSHA conplaint form he nade the foll owi ng allegation
of discrimnation:

On 4-4-88, | told Harlan Couch, Foreman, Ni ght Shift,
that 1 would be off fromwork on 4-11-88 to be in court
in Lexington. | again rem nded himon 4-9-88. He said
it would be fine. On 4-12-88, an inspector wote 15
violations on the mne. | was told | would have to
prove | was in court on 4-11-88 or | would be fired.
feel I am being harassed. | request that the Foreman
stop harassing ne.

The Secretary of Labor, Mne Safety and Health
Adm ni stration (MSHA), conducted an investigation of M. Sharp's
conplaint, and by letter dated July 8, 1988, advised M. Sharp
that on the basis of the information gathered during the course
of its investigation, MSHA concluded that a violation of section
105(c) of the Act had not incurred. M. Sharp was
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advi sed of his right to pursue his claimfurther with the

Commi ssion, and his pro se conplaint was received and docketed by
the Comm ssion on July 18, 1988.

The respondent filed an answer to the conplaint denying that
it had discrimnated against M. Sharp, and it takes the position
that any personnel actions taken against M. Sharp were for
reasons unrelated to any protected safety activities on his part.
A hearing was convened in Pikeville, Kentucky, on January 4,
1989, and the parties appeared and participated fully therein
The parties filed posthearing briefs, and | have considered their
respective argunents in the course of ny adjudication of this
case. | have al so considered all oral argunments and
representations nade by the parties on the record during the
course of the hearing.

| ssues

The issues in this case are (1) whether or not M. Sharp's
section foreman Harlan Couch harassed M. Sharp by requesting him
to produce an excuse for a day's absence fromhis job, (2)
whet her or not M. Couch's request for such an excuse was
motivated by his alleged belief that M. Sharp had call ed an MSHA
i nspector and i nforned hi mabout certain violative m ne
conditions which resulted in an inspection and issuance of
citations agai nst the respondent; and (3) whether the
respondent's decision to treat M. Sharp's absence from work as
an unexcused absence was nmade to retaliate against himfor past
discrimnation claims filed against the respondent, or to harass
himor otherwi se retaliate against himfor calling the inspector

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30 U S.C
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and

(3).
3. Conmission Rules, 29 CF. R 0O 2700.1 et seq.
Conpl ai nant's Testi nony and Evi dence

Arnol d Sharp, the conplainant, stated that on April 4, 1988,
he informed M. Harlan Couch, his day shift foreman, that he had
to be off work of April 11, 1988, because he had to be in court
in Lexington on that day, and that M. Couch "said fine." Upon
his return to work after his court appearance, M. Sharp stated
that M. Couch informed himthat he had
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to provi de proof showi ng where he was at on April 11, "because
the federal had been there and wote themup citations, and | was
the one report thent (Tr. 16). M. Sharp asserted that he was
har assed because the m ne inspector was at the mne and "wote
themup." He also stated that "everytine a m ne inspector cones
on the job I'm harassed" (Tr. 17).

M. Sharp explained that his court appearance was in
connection with a consunmer conplaint that he had filed with the
Better Busi ness Bureau agai nst an autonobile deal er who had
failed to make certain repairs to an autonobile which he had
purchased. M. Sharp produced copies of certain docunents
concerning his conplaint, and one of the docunments is a Notice of
Hearing dated April 5, 1988, fromthe Better Business Bureau of
Central Kentucky, Inc., informng M. Sharp that he was to appear
before an arbitrator at 11:00 a.m, April 11, 1988, in Lexington,
Kent ucky, when the conplaint would be heard. M. Sharp confirned
that he appeared at the hearing on April 11, and did not go to
work. He also stated that he had al so reminded M. Couch on April
9, that he would be in court and not at work, and that M. Couch
responded that "it would be fine."

M. Sharp stated that M. M ke Cornett took over as boss of
the day shift on April 11, the day that he was off, and that when
he returned to work on the evening of April 12, M. Couch accused
himof calling the MSHA inspectors and reporting the conditions
which resulted in the issuance of citations that same day. M.
Sharp stated that M. Couch told himthat "we think you called"
the inspectors, and informed himthat unless he could produce
proof as to his whereabouts on April 11, he would be fired (Tr.
20) .

M. Sharp admitted that when M. Couch asked himto produce
sonme proof that he was in court, he did not show himthe
docunents fromthe Better Business Bureau because M. Couch did
not "ask himright." M. Sharp stated that "if he had asked
right, I would have gladly showed hint (Tr. 21). M. Sharp stated
that instead of informng himthat he needed to see proof of his
court appearance, M. Couch accused himof calling in the m ne
i nspectors, and that is why he did not show the docunents to M.
Couch (Tr. 21-22). M. Sharp confirmed that he subsequently
contacted the inspectors and obtained copies of their "mne
i nspection reports” in order to prove that they issued citations
on the day he was all egedly harassed by M. Couch. M. Sharp
confirmed that he had not called in the i nspectors or reported
any violations, but that he did tell M. Couch that this was the
case. When asked why he failed to tell M. Couch that he had not
reported anything
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to the inspectors, M. Sharp responded "It doesn't do any good to
tell him | didn't see any use in it, | was being accused of it"
(Tr. 22-23).

M. Sharp confirmed that his allegation of harassnent is
based on the fact that M. Couch threatened to fire himif he
coul d not produce proof that he was in court, and the fact that
the respondent resents himsince he prevailed in a prior
discrimnation case. M. Sharp stated that he is harassed every
day when he is at work, and he produced a notebook with his notes
whi ch he cl ai med were exanpl es of instances of harassment. He
al so produced "a piece of a rain suit" which he clainm he was
required to wear while steamcl eani ng equi pnent, and he cited
this as an exanple of harassment by the respondent (Tr. 25-27).

M. Sharp produced a not ebook contai ning personal notes
whi ch he kept, and he offered themto the court as "exanples" of
acts of harassnent by the respondent. He was given an opportunity
to review the material and to cite any instances of harassnent
whi ch may be docunented by these materials (Tr. 28-30).

M. Sharp produced sone notes dated April 30, and May 4,
1988, dealing with the failure of two individuals nanmed "Al |l an"
and "John" to produce doctor's excuses for days they nm ssed work.
M. Sharp inplied that they were not asked to provide proof to
M. Couch that they m ssed work, and that he is the only person
who is required to show such proof (Tr. 31).

M. Sharp produced a copy of a memorandum dated July 26,
1988, addressed to him which stated "This is to serve notice
that you have been warned verbally about stopping work and
| eaving the job site prior to the end of the shift on July 20 and
26, 1988." M. Sharp denied that he left work early on these
days, and he asserted that the respondent attenpted to get other
mners to sign and nake fal se statenents agai nst himto support
managenment's claimthat he left work early (Tr. 32-33).

M. Sharp confirmed that he was not laid off or disciplined
in any way by M. Couch as a result of taking off work for his
consuner conpl ai nt appearance (Tr. 35, 38-40). M. Sharp asserted
that the respondent has attenpted to have m ners nmake fal se
statements agai nst him because "they are trying to set nme up to
fire me, because they resent ne because | beat themin the first
case. They started from day one when | went on the job from Judge
Fauver's decision. It started
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the first day | started to work . . . and the notes tel
everyt hing they have done" (Tr. 35).

VWhen asked why he had not given his notebook and notes to
MSHA when he filed his conplaint on April 13, 1988, M. Sharp
responded as follows (Tr. 41).

JUDGE KOUTRAS: And anot her question | would have is,
why wasn't all this given to MSHA when you went there
on April the 13th to file this conplaint? Wy didn't

you give the conpl aint exam ner that pile of paper
t here?

THE WTNESS: It was give to him
JUDGE KOUTRAS: And what did they do?

THE W TNESS: Not hi ng, because MSHA is in with the
conpany.

JUDGE KOUTRAS: Onh, okay. The judge is in with the
conpany, and MSHA is in with the conpany, right?

THE WTNESS: | ain't saying the judge is.
JUDGE KOUTRAS: Well, okay.

THE W TNESS: But |'m saying MSHA is.
JUDGE KOUTRAS: MSHA i s.

THE W TNESS: They won't take nothing against Big Elk
Creek Coal

JUDGE KOUTRAS: Okay.

THE WTNESS: | don't care what kind of proof you give
them |'ve given themall kinds of proof.

On cross-exam nation, M. Sharp stated that his conversation
with M. Couch on April 12, 1988, concerning his consuner
conpl ai nt appearance took place on the mne parking lot prior to
his starting work at 6:00 p.m, and he described the conversation
whi ch took place as follows (Tr. 52-53):

Q Was there anybody cl ose enough to overhear what was
bei ng sai d?
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A. No, but he told it on the C. B

Q Okay, I'"Il get to that in a mnute.

Now, if you would, tell nme as best you can recall it
word for word what you said, and what Harlan Couch said
on that occasion on April the 12th.

A. | come up, | parked, got out of ny truck, started
wal ki ng over towards the other nmen. He stopped, said
where's the proof that you were in court yesterday.

| said, what do you mean. | told you |I was out. He
said, well, the mne inspector has been up there, and
we think you reported us. We got wote up. You' ve got
to show proof where you was at or you're fired on
account of it.

Q What did you say?

A. Didn't say nothing, except | didn't bring proof
because if they'd have asked it right --

Q Now, what did you say? Did you say anything in
response to his statenent.

A. No, not that | can recall
Was that the end of the conversation?

As far as | can recall, yes.

o > O

Did M. Couch say anything el se?
A. Not that | can recall

M. Sharp denied that he ever told M. Couch that he would
be off work on April 11, 1988, because he was going to court
agai nst the respondent in Lexington. He al so denied that he ever
told M. Couch that he was going to court in Lexington to sue the
respondent for $150,000 or "a |l ot of nmoney" (Tr. 54-55).

In response to further questions, M. Sharp stated that sone
of his fellow mners, including M. Ronnie Ball, told him
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that they heard M. Couch state on the C.B. radio at the mne
that he was going to require himto prove that he was in court on
April 11, or he would fire him "because they got wote up" (Tr.
58). M. Sharp confirmed that he did not personally hear M.
Couch make the statenents over the C.B. (Tr. 57).

M. Sharp confirmed that he sinply told M. Couch that he
had to be in court in Lexington, and did not further explain what
the proceeding was all about (Tr. 78).

NOTE: Prior to the convening of the hearing on the record,
M. Sharp advised nme that he had subpoenaed m ne enpl oyee Ronnie
Ball to appear on his behalf, and he furnished me with a copy of
t he subpoena certifying that he served the subpoena on M. Ball.
However, M. Ball failed to appear.

After confirmng that M. Ball was in fact enployed by the
respondent, respondent's counsel was requested to ascertain M.
Bal | 's whereabouts and to instruct himto cone to the hearing.
Respondent's counsel advised nme that he requested respondent's
management representative, who was present in the courtroom to
locate M. Ball and to instruct himto come to the hearing. M.
Bal | was subsequently contacted, and instructed to conme to the
hearing (Tr. 86). The hearing proceeded, and the parties were
informed that M. Ball would be given an opportunity to testify
when he arrived (Tr. 6).

M. Sharp asserted that M. Ball would testify that he was
"set up and fired" by the respondent because he would not sign a
fal se statement against him and that he has turned this
i nformati on over to "the Federal,” and that M. Ball wll be
subpoenaed to appear in Federal court with regard to this matter.
M. Sharp stated that he has turned the matter over to the U S
Attorney in Lexington for prosecution (Tr. 37).

M. Sharp stated further that M. Ball would also testify
that he heard M. Couch state over the mine C. B. radio that he
would fire M. Sharp if he did not provide proof that he was in
court (Tr. 38).

M. Sharp later confirmed that he served the subpoena on M.
Ball| on Decenber 31, 1988, on the mne parking lot (Tr. 56-57).

M. Sharp also testified that the respondent attenpted to
have M. Ball and another m ner, Stanley Boggs, sign false
statements that he (Sharp) had threatened to kill Harlan Couch,

M ke Cornett, and M C. Couch, and that M. Ball was subsequently
fired for damaging a truck. M. Sharp stated
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that after M. Ball was fired, he discussed the matter with him
and M. Sharp advised himto file a conplaint with MSHA. M. Ball
filed a conplaint on June 23, 1988, but he was subsequently
reinstated by the respondent after signing a rel ease and dropping
his conmplaint (Tr. 58-60).

Ronnie Ball was called to testify, and he denied that he was
served with any subpoena appear at the hearing (Tr. 111-114).

M. Ball denied that he ever heard M. Harlan Couch announce
over the mine C.B. radio that he would fire M. Sharp if he could
not prove that he was in court on April 11, 1988 (Tr. 115-116).
M. Ball stated further that he has no information or evidence
with respect to any alleged acts of harassnent by the respondent
agai nst M. Sharp, and that he has never discussed with M. Sharp
any of the conplaints he has initiated agai nst the respondent
(Tr. 118).

M. Ball confirned that he was di scharged by the respondent
in June, 1988, after a rimon a truck he was driving was broken
and that his dismssal was for "a few days until they found out
that I was not the cause of the rim being busted." He confirned
that he had filed a discrimnation conplaint with MSHA severa
days after his discharge, but later agreed to disniss the
conplaint after he returned to work. M. Ball stated that during
MSHA' s i nvestigation of his conplaint, the MSHA specia
i nvestigator who interviewed himstated in his report that he had

been fired because "I did not go for the conpany against Arnold
Sharp and that was a fal se statenent, so, | dropped charges" (Tr.
118-122).

Respondent's Testimony and Evi dence

Har| an Couch, respondent's night shift foreman, testified
that he has worked for the respondent for approximately 1 year
and that in April of 1988, 19 nminers worked on his shift. M.
Couch stated that on April 4, 1988, M. Sharp requested to be off
work on April 11, 1988, because "he had to go to court with the
conmpany. | told himokay." M. Couch stated that he assumed M.
Sharp had sonme action against the conpany. M. Sharp asked him
again on April 11, 1988, and M. Couch told him"fine." At that
time, M. Couch stated that he asked M. Sharp if his court
appearance was still with the conpany, and that M. Sharp replied
"yes, concerning $150, 000 worth" and M. Couch replied "that's
okay" (Tr. 64-66).
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M. Couch confirmed that M. Sharp was off work on April 11
1988, and that when he (Couch) asked day shift foreman M ke
Cornett about the trial, M. Cornett advised himthat the
respondent was not in court with M. Sharp. Upon M. Sharp's
return to work on April 12, M. Couch stated that he discussed
the matter with M. Sharp, and he expl ai ned the conversation
whi ch took place as follows (Tr. 67-68):

A. Yeah. | asked himfor an excuse because he had been
incourt. | told himit was a conpany policy to have an
excuse. | also told himhe'd lied to ne, because he

said he was going to court with the conpany, and he'd
never done it.

Q What did he say, anything?

A. He said, | don't have to have no excuse. That's what
he said.

Q Did you ever take any action agai nst hi m because of
t hat ?

A. No, sir.

Q Did you ever threaten to di scharge hi m because he
didn't have an excuse?

A. No, sir, | didn't.
Q Did you talk on the C. B. radi o about the situation?
A. No, sir.

Q

. Did you nention anything about a federal mne
spection to M. Sharp?

A. No. They get them on the day shift ever now and then
and they pull a night shift on me. That's the ones |
woul d know about .

Q And you testified you didn't know about this mne
i nspection?

A. No, sir. He comes on days. That's M ke Cornett's
departnment on days. He takes care of all of that.



~391
Q Mke Cornett takes care of federal mine inspections that
happen on day shift?

A. That's right.

Q As far as you know, have you treated M. Sharp in
this situation any differently than you woul d anybody
el se?

A. No, sir.

During his cross-exam nation of M. Couch, M. Sharp
produced copi es of an MSHA conputer print-out show ng the
respondent's history of civil penalty assessnments. This docunent
reflects civil penalty assessments for 14 alleged viol ations
which are included in 14 section 104(a) citations served on the
respondent on April 12, 1988. M. Sharp al so produced copies of
the citations which reflect that they were served on Foreman M ke
Cornett on the norning of April 12, 1988 (Tr. 70-71).

M. Couch denied any know edge of the violations, and he
deni ed that he accused M. Sharp of calling in the MSHA i nspector
who issued the citations, or that he had any know edge that M.
Sharp had in fact called in the inspector (Tr. 74-75). M. Couch
al so deni ed any know edge of maki ng any announcenent over the
C.B. radio that he would fire M. Sharp if he failed to present
an excuse for his court appearance (Tr. 77).

M. Couch denied that he ever accused M. Sharp of calling
in MSHA, or that he ever threatened to fire himfor not having an
excuse for his court appearance. M. Couch stated that he advised
M. Sharp that it was conpany policy to have an excuse for such
an absence, but that M. Sharp never presented such an excuse.

Al t hough M. Sharp violated conpany policy for not presenting an
excuse for his absence fromwork, M. Couch stated that he did
not discipline M. Sharp because he purportedly filed a conplaint
with MSHA. M. Couch stated further that he sinply reported the
matter to M C. Couch, the mine superintendent, and according to
m ne policy, any decision to discipline M. Sharp was within the
di scretion of the respondent (Tr. 81-84).

M. Couch stated that the conpany policy concerning excuses
for absences was in effect before he came to work for the
respondent, and that M. Sharp was aware of it (Tr. 84-85).

In response to further questions, M. Couch confirned that
he believed M. Sharp's failure to produce an excuse for
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his absence fromwork on April 11, 1988, was an unexcused absence
(Tr. 86). M. Couch reiterated that M. Sharp had lied to him
when he said that he would be in court against the respondent,
and that he sinply turned the matter over to the mne
superintendent. M. Couch reviewed the docunents offered by M.
Sharp with respect to his consumer conplaint, and he confirnmed
that he had never previously seen the docunments, and that M.
Sharp never showed themto himor offered any explanation as to
why he was not at work other than his statement that he was in
court (Tr. 87-88).

Mar cus Couch, Jr., mine surface superintendent, stated that
he has worked for the respondent for approximtely 5 years and
that he is not related to Harlan Couch. M. Couch confirned that
he was aware of an MSHA inspection which took place on April 12,
1988, during which citations were issued, and he characterized
the inspection as a routine quarterly mne inspection. He denied
that mi ne managenent was "upset"” with M. Sharp because of this
i nspection, and he also denied blam ng M. Sharp for the
i nspection (Tr. 90-92).

M. Couch confirnmed that no adverse action was taken agai nst
M. Sharp for his unexcused absence of April 11, 1988, and that
he did not treat the absence as unexcused because M. Sharp has
previously filed conplaints with MSHA's, or as a neans of
retaliating against him (Tr. 93).

On cross-exam nation, M. Couch stated that M. Sharp has
not been treated any differently from other enployees with
respect to the respondent's excused or unexcused | eave policy.

M. Couch stated further that enployees other than M. Sharp have
been "written up" for unexcused absences and absenteei sm and
that conmpany records will attest to this fact (Tr. 94-95). M.
Couch expl ai ned the procedures for docunenting such absences, and
stated that other enployees have in fact been cited for unexcused
absences. He confirmed that after two unexcused absences, an

enpl oyee is subject to discharge (Tr. 97).

M. Couch was shown copies of the docunents produced by M.
Sharp with respect to his consumer conplaint and appearance at
the hearing, and he stated that "this is the first tinme |I've ever
saw this" (Tr. 104). M. Couch confirnmed that he woul d probably
have accepted these docunments as an excuse for M. Sharp's
absence of April 11, 1988, but since M. Sharp did not present
t hem or document his absence, his absence fromwork was treated
as unexcused (Tr. 105).
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Fi ndi ngs and Concl usi ons

In order to establish a prima facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behalf of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecl a-Day M nes
Cor poration, 6 FMSHRC 1842 (1984); Secretary on behalf of Chacon
v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511 ( Novenber 1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.
709 F.2d 86 (D.C. Cir. 1983). The operator may rebut the prim
faci e case by showing either that no protected activity occurred
or that the adverse action was in no way notivated by protected
activity. If an operator cannot rebut the prim facie case in
this manner it may nevertheless affirmatively defend by proving
that (1) it was also notivated by the miner's unprotected
activities alone. The operator bears the burden of proof with
regard to the affirmati ve defense. Haro v. Magma Copper Conpany,
4 FMSHRC 1935 (1982). The ultimate burden of persuasi on does not
shift fromthe conplainant. Robinette, supra. See also Boich v.
FMBHRC, 719 F.2d 194 (6th Cir. 1983); and Donovan v. Stafford
Construction Conmpany, No. 83-1566 D.C. Cir. (April 20, 1984)
(specifically-approving the Comr ssion's Pasul a- Robi nette test).
See also NLRB v. Transportation Management Corporation, __ U S
., 76 L.ed.2d 667 (1983), where the Supreme Court approved the
NLRB's virtually identical analysis for discrimnation cases
ari sing under the National Labor Relations Act.

Direct evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd on other grounds sub nom
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sammons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the link
bet ween the discharge and the
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[protected] activity could be supplied exclusively by direct
evidence. Intent is subjective and in many cases the
di scrimnation can be proven only by the use of circunstantia
evi dence. Furthernore, in analyzing the evidence, circunstantia
or direct, the [NLRB] is free to draw any reasonabl e i nferences.

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
knowl edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in tine between the protected activity and the
adverse action conplained of; and disparate treatnent of the
conpl ai ning m ner by the operator

In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June
1982), the Conmission stated as fol |l ows:

As we enphasi zed in Pasula, and recently re-enphasized
i n Chacon, the operator nmust prove that it would have
di sci plined the m ner anyway for the unprotected
activity alone. Ordinarily, an operator can attenpt to
denonstrate this by show ng, for exanple, past

di sci pline consistent with that neted out to the

al l eged discrimnatee, the mner's unsatisfactory past
work record, prior warnings to the mner, or personne
rules or practices forbidding the conduct in question
Qur function is not to pass on the wi sdom or fairness
of such asserted business justifications, but rather
only to determnine whether they are credible and, if so,
whet her they would have notivated the particul ar
operator as clai ned.

Protected Activity

Section 105(c) (1) prohibits a mne operator from di scharging
a mner, or otherw se discrimnating against himfor nmaking
safety conplaints to MSHA or to mine nanagenent. That section
al so prohibits a m ne operator fromdiscriminating against a
m ner, or otherwise interfering with any of his statutory rights
under the Act. A mner is protected against any retaliatory
action by the respondent because of any safety conplaints he may
have made to MSHA or to m ne managenent. He is al so protected
agai nst retaliation for exercising his section 103(g) right to
request an inspection of the mne by MSHA when he has reasonable
grounds to believe that violations exist in the mne
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Further, | believe that section 105(c)(1) is broad enough to
protect a m ner against retaliation for threatening to contact or
i nform m ne enforcenent agenci es about perceived safety
violations in the mne

M. Sharp's Conpl ai nt

In the case at hand, M. Sharp alleges that his section
foreman Harl an Couch harassed himon April 12, 1988, when he
asked himto produce some proof of his absence fromwork on that
day. M. Sharp clainms that M. Couch had previously given him
perm ssion to be away from work, and that the request to provide
proof of his whereabouts was nmotivated by M. Couch's belief that
he had called an MSHA i nspector to the mne for an inspection
which resulted in several citations being issued to the
respondent .

The MSHA | nspection of April 12, 1988

The evi dence establishes that the inspection in question
took place during the day shift, and that the citations were
i ssued to the day shift foreman and not to M. Harlan Couch. M.
Couch deni ed any know edge of the inspection when he confronted
M. Sharp about his absence on April 12, and superi nt endent
Mar cus Couch confirnmed that he considered the inspection to be
routi ne and that he was not upset about it. He also confirned
that he had no reason to believe that M. Sharp initiated the
i nspection, and he denied that the inspection had anything to do
with his decision to treat M. Sharp's absence as unexcused.
Insofar as foreman Harlan Couch is concerned, the record
establ i shes that he took no action against M. Sharp for the
unexcused absence, and sinply informed Marcus Couch that M.
Sharp coul d not produce any excuse for his purported court
appear ance.

G ven the history of ongoing confrontations between M.
Sharp and nmi ne nmanagement, and M. Sharp's proclivity for filing
di scrimnation clainms, | have serious doubts that foreman Harl an
Couch would directly accuse M. Sharp of calling in an MSHA
i nspector or openly announce over the mne C.B. radio that he
would fire M. Sharp for causing the inspection which resulted in
the issuance of the citations. Wth regard to this purported
announcenent, M. Sharp admitted that he did not personally hear
M. Couch make the statement, and his own wi tness Ronni e Bal
deni ed that he ever heard M. Couch nmake the statenment. Further
M. Sharp produced no other wi tnesses or any evidence to support
his allegation in this regard.
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In view of the foregoing, |I find no credible or probative
evi dence to support any conclusion that the MSHA inspection of
April 12, played any role, either directly or indirectly, in the
respondent's decision to treat M. Sharp's absence of April 11
1988, as an unexcused absence. Further, even assunming that the
respondent suspected M. Sharp of initiating the inspection, |
find no credible or probative evidence to establish that the
respondent's consideration of M. Sharp's absence as unexcused
was nade to retaliate against M. Sharp or to harass himfor any
protected activities.

The Respondent's Leave Policy

The respondent produced credi bl e probative evidence with
respect to its established absenteei smpolicy, including the
requi renent that enployees nmust docunent or present excuses for
al |l unexcused absences. Foreman Harlan Couch testified that the
policy requiring enployees to produce proof for an absence from
wor k which may be consi dered unexcused has been in effect for
over a year, that it was in effect when he cane to work for the
respondent, and that M. Sharp was aware of the policy. M. Sharp
did not deny that he was aware of the policy, but claimed that it
is not enforced agai nst anyone but him

Superi nt endent Marcus Couch expl ained the respondent's | eave
policy, including the procedures requiring enployees to docunent
al | absences which are considered as unexcused, and he confirmed
that after two unexcused absences, an enpl oyee may be di scharged.
M. Couch al so confirned that other enployees have been cited for
unexcused absences, and that he treated M. Sharp no differently
from ot her enpl oyees in concluding that his absence on April 11
was unexcused. |Indeed, M. Couch confirnmed that had M. Sharp
produced or shown himthe docunents which he had in his
possession with respect to his consuner conplaint, he would have
considered M. Sharp's absence as excused | eave. However, since
M. Sharp failed or refused to present this docunmentation, or to
further explain his court appearance, and since he was unaware of
t hese docunments and saw them for the first tine at the hearing,
M. Couch confirmed that he considered M. Sharp's absence as
unexcused and contrary to the respondent's | eave policy.

Havi ng vi ewed Harl an and Marcus Couch during the course of
the hearing, | find themto be credible witnesses and I find no
credi bl e evidence to support any conclusion of any disparate
treatment of M. Sharp. M. Sharp's contentions that the
respondent's | eave and absenteei sm policy was not enforced
agai nst ot her enmpl oyees, and that he was singled out



~397

by the respondent, are rejected as unsupported by any credible or
probative evidence. Although M. Sharp nentioned the nanmes of
several enpl oyees who he contended were allowed to m ss work

wi t hout excuses, he failed to produce any w tnesses or other
credi bl e evidence to support his claim

M. Sharp's Absence of April 11, 1988

The evi dence establishes that on two occasions prior to
April 11, M. Sharp infornmed his foreman Harlan Couch that he
woul d be off work that day because he had to be "in court” in
Lexi ngton, and that M. Couch gave his tacit approval to M.
Sharp when he replied "it would be fine." M. Couch testified
that M. Sharp advised himthat his court appearance was in
connection with a legal action he filed against the respondent,
and M. Sharp denied that he made such a statement to M. Couch

Harl an Couch further testified that when he | earned on Apri
12, upon M. Sharp's return to work, that he had not been in
Court in a case agai nst the respondent, he concluded that M.
Sharp had lied to himand he asked himto produce proof that he
was in fact in court on April 11. When M. Sharp coul d not
produce such proof, M. Couch reported the natter to m ne
superi ntendent Marcus Couch, and took no further action agai nst
M. Sharp.

M. Sharp testified that his "court" appearance was in fact
an appearance before the Better Business Bureau in Lexington in
connection with a consumer conplaint that he had filed agai nst an
aut onobi | e deal er who had failed to nake certain repairs to an
aut onobi |l e which M. Sharp had purchased. M. Sharp produced
copi es of several docunents concerning his appearance, including
a copy of a notice of hearing dated April 5, 1988, instructing
himto appear before an arbitrator for a hearing on his
conplaint, and a copy of the arbitrator's decision in M. Sharp's
favor.

Harl an and Marcus Couch both testified that they were
unaware of the fact that M. Sharp's "court" appearance was in
connection with his consumer conplaint, and they confirmed that
they had not previously seen the docunentation produced by M.
Sharp for the first tinme during his discrimnnation hearing of
January 4, 1989. They also confirnmed that M. Sharp had not
previously offered any explanation or details concerning his
purported "court" appearance. | find Harlan and Marcus Couch's
testimony to be credible, and it is corroborated by
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M. Sharp hinmself who confirnmed that he did not show the
docunments to Harlan Couch or offer any further explanation as to
hi s whereabouts on April 11.

The evi dence establishes that M. Sharp's purported "court"”
appearance on April 11, was not in fact an appearance before a
court of record, but rather, an appearance before an arbitrator
in connection with a consunmer conplaint. | take note of the fact
that the Better Business Bureau notice of hearing received by M.
Sharp informing himto appear at the hearing on April 11, is
dated April 5, a day after M. Sharp's first notification to
Harl an Couch that he would be in Court on April 11. Although M.
Sharp could not recall when he actually received notification of
the hearing, at page 4 of his brief, he acknow edges that he was
initially informed of the hearing by tel ephone on April 4.

It seens clear to me fromthe docunmentati on produced by M.
Sharp that he was in fact at the hearing in Lexington on April
11, in connection with his consuner conplaint. It is also clear
that M. Sharp had at | east two opportunities to show the April 5
Noti ce of Hearing to Harlan Couch. One opportunity was on March
9, when M. Sharp had the notice of hearing in his possession and
rem nded M. Couch that he would be in "court."™ A second
opportunity presented itself on April 12, when M. Sharp returned
to work and was confronted by M. Couch who asked himfor an
explanation as to his purported "court" appearance.

Al t hough M. Sharp may not have had any reason to show
Harl an Couch the notice of hearing on April 9, when M. Couch
informed himthat his absence fromwork "would be fine," | find
that M. Sharp's refusal on April 12, to show M. Couch the
notice of hearing regarding his hearing appearance, or to
ot herwi se offer an explanation to M. Couch was i nexcusabl e.
G ven the respondent's | eave and absenteei smpolicy, M. Couch's
doubts concerning M. Sharp's appearance in court, valid or
ot herwi se, and the fact that M. Couch was M. Sharp's
supervisor, | believe that M. Couch was entitled to somne
expl anation, and that M. Sharp's refusal to provide proof of his
wher eabouts placed himat risk of being charged with an unexcused
absence. M. Sharp's unreasonable refusal to explain his
wher eabouts to M. Couch obviously triggered nmanagenment's
decision to treat the absence as unexcused.

I conclude that had M. Sharp shown Harl an Couch the hearing
noti ce concerning his consunmer conplaint appearance,
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M. Couch may not have had any legitimte reason for concl udi ng
that M. Sharp's absence from work was an unexcused absence. As a
matter of fact, superintendent Marcus Couch, the individual who
made the decision that M. Sharp's absence was unexcused,
confirmed that had M. Sharp presented the docunentati on which he
del i berately withheld and refused to supply, he would have
treated M. Sharp's absence from work as excused.

In view of the foregoing, | conclude and find that Harlan
Couch's request of M. Sharp for some proof of his asserted court
appearance was a legitimate and reasonabl e request,
notw t hstandi ng his previous approval to M. Sharp, and that the
inquiry by M. Couch was not made to harass M. Sharp or to
otherwi se retaliate against himfor any protected activity.
al so conclude and find that the only action taken by Harlan Couch
against M. Sharp was to report the matter to superintendent
Mar cus Couch, and that Harlan Couch's reporting of the matter was
a legitimte and reasonabl e exercise of his supervisory
aut hority.

Wth regard to Marcus Couch's determ nation that M. Sharp's
absence from work was unexcused, | conclude and find that given
the fact that M. Sharp refused to provide an expl anati on which
was readily in his possession and at his disposal, M. Couch's
decision was a justifiable and reasonabl e exercise of his
authority as the mine superintendent. | also conclude and find
that M. Couch's determ nati on was not nade to harass M. Sharp
or to otherwise retaliate against himfor any protected
activities.

I further conclude and find that M. Sharp has failed to
present any credi ble or probative evidence to support his claim
of discrimnation and that he has failed to establish a prim
faci e case

ORDER

In view of the foregoing findings and concl usions, and on
the basis of a preponderance of all of the credible testinmny and
evi dence adduced in this case, | conclude and find that M. Sharp
has failed to establish that the respondent has
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di scri m nated agai nst himor has otherw se harassed him or
retaliated agai nst himbecause of the exercise of any protected
rights on his part. Accordingly, M. Sharp's conplaint IS

DI SM SSED, and his claims for relief ARE DEN ED.

CGeorge A. Koutras
Adm ni strative Law Judge



