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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-254-M
PETI TI ONER A.C. No. 05-03211-05501
V. Breezy M ne

URRALBURU M NI NG COMPANY
RESPONDENT

DECI SI ON

Appearances: Robert J. Murphy, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Denver, Col orado,
for Petitioner.

Bef ore: Judge Lasher

This matter arises upon the filing of a proposal for penalty
by the Secretary of Labor on August 11, 1988, seeking assessnent
of civil penalties against Respondent for the violations alleged
intw Citations numbered 2640413 and 2640414; such Citations
i ssued pursuant to the provisions of Section 104(a) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C 0O 815(d)
(1977), and charged infractions of 30 C.F. R 0O 57.1000, and 30
C.F.R 0O 41.20, respectively.

As above indicated, Petitioner was represented at this
heari ng by counsel but Respondent, which the record shows
received actual and legal notice of the hearing held on February
13, 1989, neither appeared nor advised the Presiding Judge or
counsel for Petitioner of its intent not to appear. |In such
circunstances the testinony of the issuing inspector, Dennis J.
Tobin, was subnitted on the record under oath in support of the
Petitioner's position together with certain docunentary evi dence.
Based thereon, at the close of the hearing, this bench decision
was i ssued.

Findings with respect to Citation No. 2640413:

This Citation was issued by |Inspector Tobin on March 16,
1988, when he discovered, while enroute to i nspect another m ne
tire tracks leading to the subject nmne, i.e., Respondent's
Breezy M ne. Inspector Tobin parked his vehicle at the mne
entrance and waited until the m ne operator, Ben Urral buru, cane
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out of the mne portal in the conpany of two other niners, one of
whom was recogni zed by the Inspector as a |ongti ne enpl oyee of
M. Urral buru.

At this time M. Ural buru advised the inspector that he had
just started mning, and the Inspector advised M. Urral buru of
the requirenment of 30 C.F.R [ 51.1000 for a mne operator to
noti fy MSHA before commencenent of m ning operations.

30 CF.R 0O 57.1000 states, "The owner, operator, or person
in charge of any nmetal and nonmetal mne shall notify the nearest
M ne Safety and Health Adm ni stration Metal and Nonmetal M ne
Safety and Heal th Subdistrict O fice before starting operations
of the approximte or actual date nmine operations will comence."

Ot her provisions of this regulation require that the
notification include the name of the nmine, its location, the nane
of the person in charge and other pertinent data.

M. Urral buru indicated, as his justification for failure to
provi de such notification, that Union Carbide had filed such
papers for himin the past. The Inspector apparently did not
recogni ze this as legal justification sufficient to excuse the
violation, nor do |I. The violation consists, w thout nore, of the
failure to notify MSHA of the contenplated conmencenent of mining
operations. The inportance of such notification to inplenentation
of the safety program created by Congress is obvious. It is
t herefore concluded that a violation of 30 C F.R 0O 57.1000
occurred as charged and an appropriate penalty therefor will be
subsequent |y assessed herein.

Findings with respect to Citation No. 2640414:

This Citation, actually issued on March 17, 1988, but back
dated to March 16, 1988, by Inspector Tobin, charges the
Respondent with failing to file a legal identity report in
accordance with 30 C.F. R [ 41.20. Wthout bel aboring the point,
the record clearly establishes that Respondent did in fact fai
to file such report, and such failure in and of itself
constitutes the violation.

Accordingly, the Inspector's judgnent in connection with the
i ssuance of this Citation is affirnmed, and the violation charged
is found to have occurred.

Assessnent of Penalties

At the hearing Petitioner presented docunentary evidence
(Exhibit P-1) indicating that during the two-year period
precedi ng the issuance of the subject Citations Respondent had a
hi story of two prior violations.
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Petitioner does not contend that either of the violative
conditions reflected in the two Citations was not pronptly abated
in good faith by Respondent upon notification of such

The record reflects, and Respondent has not established of
course at the hearing, or for that matter in pretrial subm ssions
prior to the hearing, that assessnent of penalties at the |eve
sought by Petitioner would jeopardize its ability to continue in
busi ness.

Based on information provided by the inspector on the face
of both Citations with respect to the |ikelihood of occurrence of
injuries and the contenpl ated severity of any such, neither
violation is found to be serious.

This operator, who is found to be a small m ne operator, had
approxi mately 20 years of prior nmning experience. Based thereon,
and the content of conversations with the issuing |nspector at
the tine of the issuance of the Citations, it is both found and
inferred that the Respondent had knowl edge of the requirenents of
the two regul ations infracted and accordi ngly Respondent is found
to be negligent in the comm ssion of both violations.

Petitioner seeks assessnent of $20 for each of the two
violations. Such is found appropriate and is here assessed.

ORDER
Citations nunmbered 2640413 and 2640414 are both affirnmed.

Respondent, if it has not previously done so, is ordered to
pay the total sum of $40 to the Secretary of Labor within 30 days
as and for the civil penalties here assessed.

M chael A. Lasher, Jr.
Adm ni strative Law Judge



