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STATEMENT OF THE CASE

Cont estant Rushton M ning Conpany (Rushton) filed a Notice
of Contest on February 8, 1989, contesting the validity of
Citation 28809823 issued on January 17, 1989. The citation
charged a violation of 30 CF.R 0O 70.501 because an
MSHA- conduct ed noi se survey showed that the noise standard was
exceeded in the environnment of a roof bolter operator. The
citation fixed March 20, 1989 for termination of the violation
The Secretary of Labor (Secretary) filed an answer and a notion
for continuance on February 27, 1989. On March 3, 1989, Rushton
filed a Motion for Summary Deci sion and a Mtion for expedited
consi deration. Followi ng a conference with counsel, the Secretary
agreed to extend the tinme for abatenment to April 3, 1989. On
March 24, 1989, the Secretary filed a cross-notion for Summary
Decision. | was orally informed by counsel for Rushton that the
heari ng conservation plan referred to in the citation has been
subnmitted by Rushton to MSHA. The Secretary's cross-notion states
that the citation did not require the subnission of a hearing
conservation plan in order to abate the citation. It further
states that abatenent was achi eved by Rushton by | owering the
noi se levels in the affected area. On March 31, 1989, Rushton
filed a response to the Secretary's cross-notion. The notice of
contest chall enged the designation of the violation as
signi ficant and substantial. However, neither notion has referred
to this as an issue, and | have no factual basis to make a
finding whether, if a violation is established, it was
significant and substantial. Therefore, | will not nake a ruling
on this question.
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FI NDI NGS OF FACT

The parties agree that there is no dispute as to any
material fact in this proceeding. On January 10, 1989, Federa
Coal M ne Inspector Donald Klem ck conducted a noise survey in
the 4th East 002 section of the subject mne. As a result of the
survey, he determ ned that the noise standard had been exceeded
in the environnment of the roof bolter operator. Rushton does not
contest the inspector's determ nation. Therefore, | find as a
fact that the noise levels in the cited area exceeded the |evels
permtted by the regul ation. The inspector issued a citation
charging a violation of 30 CF. R [0 70.501. He directed that the
vi ol ati on be abated by March 20, 1989. The citation also states
that "a hearing conservation plan, as required by section 70.510,
shall be submitted to MSHA within 60 days fromthe date of this
citation." As | nentioned above, the Secretary states in her
notion that this | anguage does not require subm ssion of such a
plan in order to abate the citation, but was only "a reni nder"
that the issuance of a citation under O 70.501 "triggers" O
70.510 which requires that such a plan be submitted within 60
days of the issuance of a citation. Therefore, | assune for the
purposes of this decision that the citation has been abated.
Rusht on argues that the requirenent to file a hearing
conservation plan is triggered not by a violation of O 70.501
but by excessive noise levels disclosed in a supplemental noise
survey under [ 70.509. This issue is not presented in this case:
MSHA concedes that the citation contested herein has been abat ed;
the submi ssion of a hearing conservation plan was not required to
abate the citation. | amnot ruling on the question whether 30
C.F.R 0O 70.510 requires the subm ssion of an effective hearing
conservation plan followi ng the issuance of a citation under O
70.501 because of excessive noise |levels found on an MSHA
conducted noi se survey.

REGULATI ONS
30 C.F.R 0O 70.501 provides:

Every operator of an underground coal m ne shal

mai ntain the noise |evels during each shift to which
each miner in the active workings of the mne is
exposed at or below the perm ssible noise | evels set
forth in Table | of this subpart.

Section 70.502 sets forth a forrmula for conmputation of
mul ti pl e noi se exposure. Section 70.503 requires m ne operators
to measure noi se exposures of each miner in the active workings
of the mine. Section 70.504 directs that the neasurement of noise
exposure be made by qualified persons certified by MSHA as
qualified. Sections 70.505 and 75.506 describe the necessary
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equi pnment and procedures for measuring noi se exposure. Section
70.507 requires an initial noise survey be perforned before June
30, 1971, and section 70.508 requires periodic noise surveys with
the results reported to MSHA. Section 70.509 provides that if a
noi se exposure survey under 0O 70.507 or 0O 70.508 shows excessive
noi se levels, a supplenental survey shall be conducted by the
operator within 15 days after notification by MSHA, and the
results reported to MSHA. Section 70.510 provides that if the
suppl emrent al survey shows excessive noise, a citation shall be

i ssued, and the operator shall pronptly institute neasures to
assure conpliance. The operator is also required by this
subsection to submt within 60 days of the date of the issuance
of the citation, a hearing conservation plan.

| SSUE

Whether a citation may be issued under section 104(a) of the
Act for a violation of 30 C.F.R 0O 70.501 based on the results of
a noi se survey conducted by an MSHA i nspector showi ng an
excessive noi se | evel ?

CONCLUSI ONS OF LAW

Rusht on concedes that 30 C.F.R [ 70.501 "seens to indicate
that a noise survey indicating an excessive noise level is a
violation of the regulations." It argues, however, that Subpart F
of Part 70, 30 C. F.R when read as a whole, indicates that noise
surveys are to be conducted by m ne oerators. \Wen an operator's
survey shows excessive noise levels, it is required under O
70.509 to conduct a supplemental noise survey. Only if the
suppl enental survey shows excessive noise, Rushton asserts, is a
citation to be issued.

Section 103 of the Act requires authorized representatives
of the Secretary to nmake frequent inspections of coal mnes for
the purpose, inter alia, of determ ning whether there is
conpliance with the mandatory health or safety standards. Section
104 directs the Secretary or her authorized representatives to
issue a citation to the mne operator if she believes the
operator has violated any mandatory health or safety standard.
Section 206 of the act directs the Secretary to publish proposed
mandat ory heal th standards establi shing naxi num noi se exposure
I evels for all underground coal mnes. It also directs m ne
operators to conduct tests of the noise levels at their mnes.
This provision was originally enacted as part of the Federal Coa
M ne Health and Safety Act of 1969. 30 C.F. R 0O 70.500-70.511
(Subpart F) contains the noise standard regul ati ons. They were
promul gated July 7, 1971, and anended Septenber 12, 1978,
Septenber 11, 1979, and June 29, 1982. The regul ati ons do not
specifically provide that the Secretary's
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representative may issue a citation for excessive noise disclosed
in an MSHA noi se survey; neither do they forbid the issuance of
such a citation. In view of the responsibility placed on the
Secretary's representatives by 0O 103 and 0O 104 of the Act, to
inply such a limtation on the Secretary's authority because the
operator is also required to take noi se sanples, would be an
extrene and unreasonable interpretation of the regul ations.
Furthernore, the Secretary has, in her Program Policy Manua

i ssued July 1, 1988, specifically referred to MSHA-conduct ed

noi se surveys and the issuance of citations under 30 CF.R O
70.501 for excessive noise exposures found in such surveys. This
constitutes an official interpretation of the regulation which
must be given deference.

Therefore, | conclude that the Secretary is authorized to
issue a citation for the violation of 30 C.F. R [0 70.501 based on
the results of an MSHA-conducted noi se survey show ng an
excessi ve noi se |evel.

ORDER

Based on the above findings of fact and concl usi ons of | aw,
I T IS ORDERED

1. Citation No. 2889823 as nodified is AFFI RVED
2. The Notice of Contest is DEN ED.

James A. Broderick
Adm ni strative Law Judge



