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Appear ances: Joyce A. Hanula, Legal Assistant, United M ne
Workers of Anerica, Washington, D.C., for the
Conpl ai nant s;
Eugene P. Schnittgens, Jr., Esq., Eastern
Associ ated Coal Corporation, Pittsburgh
Pennsyl vani a, for the Respondent.

Bef ore: Judge Koutras
St atenent of the Proceeding

This proceedi ng concerns a claimfor conpensation filed by
the UMM agai nst the respondent pursuant to the third sentence of
section 111 of the Federal M ne Safety and Health Act of 1977, 30
U S.C. 0O 821, seeking conpensation for mners enployed at the
captioned mne who were idled for 3-1/2 shifts, from8:00 p.m,
on February 9, 1988, to midnight on February 10, 1988. The UWA
contends that the mne was idled as a direct result of two
section 104(d)(2) orders issued at the mne by an MSHA i nspector
and the respondent maintains that the mne was idled because of a
l egiti mate busi ness deci sion by m ne managenment. A hearing was
held in Morgantown, West Virginia, and the parties filed
post heari ng argunments in support of their respective positions.
have consi dered these argunments in the course of ny adjudication
of this matter.
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| ssues

The issues presented are (1) whether or not the orders in
question were final orders within the neaning of the Act; (2)
whet her the mine or mners were idled by those orders; and (3)
whether the mners are entitled to conpensation

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. O 801 et seq.

2. Commi ssion Rules, 29 C.F.R 0O 2700.1 et seq.
Stipul ations
The parties stipulated to the follow ng:

1. The nenbers of Local Union 1570 are enpl oyed at
Eastern's Federal No. 2 M ne.

2. The UMM is the authorized representative of the
menmbers of the Local Union 1570.

3. The Federal No. 2 Mne is a mne whose operations
and products affect interstate comrerce.

4. On February 8, 1988, at 6:25 p.m, MSHA I nspector
M chael G Kalich issued Order No. 2943582 pursuant to
Section 104(d)(2). O der No. 2943582 applied to the
Federal No. 2 Mne. A copy of said order was attached
and marked as Exhibit A to the joint stipulations of
fact.

5. On February 10, 1988, at 12:00 noon, Order No.

2943582 was vacated. A copy of the docunent vacating
sai d order was attached and marked as Exhibit B to the
joint stipulation of fact.

6. On February 8, 1988, at 6:30 p.m, MSHA |Inspector
M chael G Kalich issued Order No. 2943583 pursuant to
Section 104(d)(2). Order No. 2943583 applied to the
Federal No. 2 Mne. A copy of said order was attached
and marked as Exhibit Cto the joint stipulation of
fact.
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7. On February 10, 1988, at 12:00 p.m, Order No. 2943583 was
nodi fied. A copy of said nodification was attached to the joint
stipulation of fact and marked as Exhibit D

8. Order No. 2943583 was terminated at 3:05 p.m, on
February 10, 1988. A copy of said term nation was
attached to the joint stipulation of fact and narked as
Exhibit E

9. The above referenced orders restricted Eastern from
operating the 14 Right 3 South Longwal |l section.

10. After the issuance of the above referenced orders,
the Federal No. 2 Mne continued to operate 2-1/2
shifts.

11. The Federal No. 2 Mne was idle from8:00 p.m, on
February 9, to midnight February 10, 1988.

12. Mners returned to work on the 12:00 a.m shift on
February 11, 1988.

13. The names of the mners idled, their idle tine,
rate of pay, and alleged | ost wages was attached to the
joint stipulation of fact and marked as Exhibit F

14. The aforenentioned Order Nos. 2943582 and 2943583
were not contested under Section 105(d) of the Federa
M ne Safety and Health Act of 1977.

15. It is the position of the UWA that the Federal No.
2 Mne was idled as a direct result of the above
ref erenced orders.

16. It is the position of Eastern that the m ne was
idled as the sole result of a business decision nmade by
managenment at the Federal No. 2 M ne.

Conpl ai nant's Testinony and Evi dence

MSHA | nspector Mchael G Kalich testified that he visited
the m ne on February 8, 1988, after being instructed to do so
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by his field supervisor who had received a call that the
respondent was operating its |longwall section. M. Kalich stated
that at the tinme of his inspection of the |ongwall section a
previously filed petition for nodification seeking relief from
the requirenents of mandatory safety standard 75.1002, was stil
pendi ng for decision by MSHA. He confirmed that he issued section
104(d) (2) Order No. 2943582, on February 8, 1988, at 6:25 p.m,
citing a violation of section 75.1002, and that he did so because
of the respondent's failure to conply with one of the conditions
of the petition, namely paragraph 7, which required the
respondent to provide overtenperature protection for the

hi gh-vol t age neutral grounding resistor used in the high-voltage
circuit supplying the Iongwall power center (exhibit R-2,
Petition for Mdification filed Decenber 1, 1987). M. Kalich

i ssued the order because he found that the |ongwall power center
was energi zed, that sonme amobunt of coal had been produced, and
the overtenperature device required by paragraph 7 of the
petition had not been installed (Tr. 6-8).

M. Kalich confirnmed that he subsequently vacated O der No
2943582 after being inforned by his supervisor that he could not
i ssue a violation based on a pending petition for nodification
whi ch had not been granted. He al so confirned that he coul d not
have i ssued the order citing a violation of section 75.1002
i ndependent of the nodification petition because the power center
was outby the area, and the vacated order in question was based
on paragraph 7 of the pending nodification petition rather than
on section 75.1002. He explained that he cited a violation of
section 75.1002 "because that is what the petition is based on
relief of that standard,” but he confirmed that the cited
condition was not in violation of section 75.1002 (Tr. 9-11).

M. Kalich confirmed that he issued the second section
104(d) (2) Order No. 2943583, at 6:30 p.m, on February 8, 1988,
on the longwall section citing a second violation of section
75. 1002, because he found that the high voltage cables on the
section were located inby the |ast open crosscut and were within
150 of the pillar workings. These conditions were independently
in violation of the requirenments of section 75.1002, and he based
the order on that section rather than on paragraph 7 of the
pendi ng nodification petition. Since he could not base the order
on the petition, he sinply included the |anguage referencing the
petition fromthe prior vacated order as part of the subsequent
Order No. 2943583, by nodifying it on February 10, 1988 (Tr. 8,
11-12; Exhibits C & D, stipulations). M. Kalich confirned that
the order was terninated on February 10, 1988, by anot her
i nspector who was regularly assigned to the mine (Tr. 12; Exhibit
E, stipulations).
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On cross-exam nation, M. Kalich stated that he never closed the

mne or required that any m ners be withdrawn, and that "I just
requi red that the power center be de-energized" (Tr. 13). Wth
regard to the cited overtenperature device nmentioned in O der No.
2943582, he confirmed that "it was repaired after | issued the
order," and a copy of the order reflects that it was term nated
at 7:35 p.m the same evening that it was issued (Tr. 13; Exhibit
A, stipulations). He confirmed that with respect to both orders,
he sinply required the power to be deenergi zed, and that by doing
this, no coal could be mned but that "they could do any kind of
setup work they wanted to do" (Tr. 18). Although he did not
remain at the mne after he issued the first order, he "heard
that nen were laid off" (Tr. 18).

Terry Osborne UMM District #31, International Safety
Representative, testified that he was famliar with the
nodi fication petition in question and that prior to its filing
and the issuance of the orders by Inspector Kalich,
representatives of the UWA and m ne managenment were nmeeting to
di scuss the conditions to be included in the petition for its
approval. The | ast nmeeting was held on January 29, 1988, and as
of that date, the UMM had not agreed upon the terns for approva
of the petition. When he | earned fromthe |ocal union president
that the respondent intended to operate the longwall while the
petition was still pending, he placed a call to MSHA and
requested an investigation into the possibility of the | ong-wal
bei ng operated with high voltage at the face without the petition
being granted. As a result of this call, MSHA inspectors were
sent to the mne on the afternoon shift when the orders were
i ssued. The petition was subsequently granted on February 10,
1988, 2 days after the orders were issued (Tr. 19-22).

On cross-exam nation, M. Osborne confirmed that in the
course of the neetings with nmine managenent with respect to the
petition, the future of the m ne was discussed, and nine
managenment expressed the view that in the event the petition were
not granted the mine would "suffer severe consequences" (Tr. 23).
M. Osborne stated that m ne management advised the union that if
the petition were not granted the mne would be shut down and
that "This nmnes will not operate unless the petition is granted
and this longwall is running" (Tr. 24).

M. Osborne agreed that |ongwalls produce nore coal nore
efficiently than continuous mners, and that unless coal is m ned
econonmically the mine will not make nmoney. He al so
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agreed that the m ne operator nay deci de which nethod of nining
to use in its mne, and that |ayoffs occur in the mning industry
for m nes which do not nmake nmoney (Tr. 25). He stated that the

m ne had in the past operated for years with a |ongwall w thout
the necessity for filing a petition and w thout high voltage at
the face of the longwall, and that "they did excellent"” (Tr. 28).

Larry Knisell, president of the |local union and nmenber of
the m ne safety and health comrittee, testified that he was
famliar with the nodification petition in question and the
orders issued by Inspector Kalich. He confirmed that he took part
in the neetings with m ne managenment with regard to the petition
and that the I ocal union did everything it could to "help it
al ong,"” and he realized that managenent needed the high voltage
at the longwall (Tr. 30).

M. Knisell stated that he | earned that the | ongwall had
been running on February 8, 1988, the day the order was issued.
He confirmed that when the order was issued, the mners worked
the rest of that day, and that on February 9, the four to twelve
shift was idle for 4 hours, and that on February 10, "there was
sone work done in the mnes." The 15 |l ongwal |l devel opnent section
was being "driven up one side to set the longwall on," and that
coal was being produced on the 15 Right 3 South Section. He did
not know whet her any other sections were producing coal at this
time (Tr. 32). He confirmed that it was comon know edge at the
mne that if the petition were not ultimately approved there
woul d be "serious econonic consequences,” and that he becane
aware of this sonmetine in January, 1988 (Tr. 32).

Respondent's Testinmony and Evi dence

General M ne Superintendent Mck Toth testified that the
February 8, 1988, order issued by Inspector Kalich was of "no
i mportance" because the reason for not operating the |ongwall was
the fact that the petition for nodification had not been granted.
M. Toth confirned that he was never told that the inspector had
closed the mine or required the withdrawal of any miners at the
[ ongwal | or any other section of the mne. He expl ai ned that
meeti ngs and di scussions were held with union representatives,
MSHA personnel, and m ne managenent as early as 3-weeks prior to
the granting of the petition, and he advi sed everyone concer ned
that "there would be some economic inpact to the mnes" if the
petition were not granted (Tr. 43). M. Toth identified a copy of
a menorandum dat ed January 13, 1988, addressed to the
respondent's | aw departnent, which he sent at their request,
making it aware of the econom c inpact
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resulting fromthe unavailability of the longwall (Tr. 45-46;
Exhibit R 1). He also identified a copy of a letter dated January
13, 1988, fromthe respondent's attorney to MSHA requesting
expedi ted consideration of the nodification petition, and
advi si ng MSHA of the adverse economic inpact on the mne if the
petition were not granted (Tr. 47; Exhibit R-2).

M. Toth stated that the nmine is a profitable mne, and he
confirmed that it produces coal on a |longwall section and four
belt and continuous m ner sections. He explained the coa
production figures, and confirmed that by February 3, 1988, al
of the avail able coal on the |Iongwall panel had been m ned, and
that no coal production took place on that |ongwall from February
3 to February 8, 1988 (Tr. 49-52). He produced copies of the m ne
production records for January and February, 1988, and confirnmed
that for the period January 29 to February 3, 1988, coa
production on the longwall was reduced by 110,000 tons (Tr. 55;
Exhibits R-3 and R-4).

M. Toth stated that during the period from February 3 to
the afternoon shift on February 9, no mners were idled, and he
confirmed that if the petition for nodification had been granted
prior to February 9, the m ne would not have been cl osed (Tr.
56). He expl ained that the power was on the | ongwall section on
February 8, in order to nmake the necessary startup "trim pass"
adj ustnents in anticipation of the granting of the nodification
petition. M. Toth stated further that power was on the section a
week earlier, and none of the union representatives or MSHA
i nspectors who were at the face objected. He confirmed that he
had no intention of mning coal on the longwall until the
petition was granted, and that the section 104(d)(2) orders had
nothing to do with his decision to idle the mne on February 9
(Tr. 57-58).

On cross-exam nation, M. Toth confirnmed that the
nodi fication petition was filed on Decenber 1, 1987, and that the
approval process is tinme consunming. In instances of previously
filed petitions, "interimrelief" was available to a m ne
operator pending final approval by MSHA, but this procedure is no
| onger avail able. Although he believed that the union did
everything it could to support the petition, delays and
di sagreenments with respect to the conditions upon which the
petition could be approved were encountered (Tr. 60).

M. Toth confirned that the |longwall section in question was
energi zed on February 4 or 5, and the cables were energized so
t hat equi pnrent coul d be nmoved. He stated that he made severa
calls to MSHA personnel and they inforned himthat if the
petition had not been granted they could not advise himto
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put the longwall into production, and apart fromany "trim pass,"”
no coal production was started on the longwall until fina
approval of the petition was received (Tr. 63-64). M. Toth al so
expl ai ned that the power was on so that the MSHA inspectors could
check all electrical connections and startups to confirmthat the
condi tions under which the petition were to be granted were being
foll owed, and that this was taking place on or about February 4
(Tr. 67).

M. Toth explained that during the day shift on February 8,
a "trimpass" was made on the longwall section, and this process
i ncl uded necessary adjustnments to the shearing machi ne cable and
chain. He stated that this process did not involve the nornmal
production cutting and mning of the coal, and that the "trinf
only cut away 2 inches of coal, rather than the usual 30 inch cut
taken during normal production. The |ongwall shields were not
advanced, there were no roof falls behind the shields, and there
was no gob. The section was "active," the power was on, miners
were wor ki ng, and he believed that the belt was running to take
out the trimred coal (Tr. 73-74). M. Toth confirned that all of
the m ners who were subsequently idled were working and invol ved
in this process on February 8, and that the petition had not been
approved as of that date. He stated that everyone at the m ne was
aware of the fact that the petition had not as yet been approved
at that time (Tr. 79-80). M. Toth could not recall speaking with
uni on president Knisell after the orders were issued (Tr. 81).

In response to a question as to why the mners were idled on
February 9, M. Toth responded as follows (Tr. 81-82):

The reason for the idlenent on February 9th, you have
to realize that throughout this whole period it was

al ways getting right on the edge, yeah, we'll have it,
or already been sent by FAX, the MSHA office, as soon
as you get there in the norning, it'll be there at your
nm ne.

That had gone on for several days. | went along with
that. | didn't want to idle any mners. | want to make
every dime | can make and mine every ton of coal | can
m ne. But the fact was that on February 9th | just got
conpletely fed up hearing all | was going to hear about
being there in the next hour or two. It dealt -- there

were some pretty big | osses throughout this period.
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| felt fromthe period January 28th until the time they granted
the petition which was the 10th of February, | just couldn't take
no nore | osses. Economi c factors, that was ny sole reason for
doing what | did, and it was sonmething | didn't want to do, but
had to do.

M. Toth stated that the four continuous mner sections
which were in operation on February 8, accounted for
approxi mately 25 percent of the mine production, and that he had
full crews working that day. Only one of these devel oping
sections was working on February 10, and the only mners worKking
on this day were those who he believed were necessary to start up
the longwall in order to bring the other miners back to work. The
Il ongwal | started into production on February 11 (Tr. 86-87).

Frank Peduti, Respondent's chief nmintenance supervisor
testified that he is responsible for all nine electrica
activities. He confirmed that he was at the 14 Ri ght Longwal
section on February 8, 1988, nmaking certain adjustments in
preparation "to set up the new |longwall section" (Tr. 111). He
di scussed the nodification petition with Inspector Kalich, and
whet her or not an additional overtenperature device had been

installed in the | oad center. M. Peduti stated that "I had the
part in hand" and that it took 15 minutes to install it (Tr.
112).

On cross-exam nation, M. Peduti stated that at the tinme he
spoke with the inspector and installed the overtenperature
device, as well as before going underground that day, he did not
"assume one way or the other" that the nodification petition had
not as yet been granted (Tr. 113).

M ck Toth was recalled and expl ained that the drop in coa
production after the nodification petition was granted, as shown
by his production records, was due to the fact that after mining
for 100 feet with the Iongwall startup, rock displacenment was
encountered, and throughout the end of February and the first 2
weeks of March "we encountered sone difficult problens on that
particul ar |ongwall panel™ (Tr. 120). He reiterated that the
order issued by Inspector Kalich had nothing to do with his
decision to idle the mne, and he expl ained that he was
aggravated and frustrated over the prom ses and assurances that
the nodification petition approval was iminent, and when it did
not materialize "I just couldn't wait no longer. | got nyself
where | had no | ongwall production. I was in sonme big | osses and
I had no ot her
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choice but to do what | did. That order had nothing to do with
that" (Tr. 121, 124). M. Toth further explained as follows at
(Tr. 121-125):

Q Could you have used these nen on anything el se?
A. Not and make noney.

Q Could you have used them on anything el se? What do
you nean "not make noney?" Couldn't you have used them
on the other section, the continuous mning section?

A. No-- Yeah, | could have used them | could have.
I've got 580 people at that coal m ne and what
justified that enploynent of 580 people is the anmpount
of tons and anmpunt of profit to be made. If those
profits and tons aren't made, there's a reasoning for
that. The reasoning for that period of tine was the

| ack of the granted Petition for Mdification that had
been filed for.

A. There were other people that worked in the m ne

Like |I say, there were other people that worked

t hroughout that period that the mine was idled on a
devel opnent section. We had a crucial situation at that
coal mne on our devel opnents keeping up with retrieve.
And the devel opment that | had great concerns about was
one i medi ately outby the | ongwal |

* *x * *x * % *

Q I'"'mnot going to put nyself in the position to
cross-exani ne you, but this next question. \Wat better
way of getting soneone's attention to shut the whole

m ne down? | nean, if | were the superintendent and
being frustrated, |1'd say, well, the heck with it, I'm
just going to shut her down and let's see if we can't
get sonme action on that petition. Is that what
happened?

A. That's basically what happened. W had no petition
and we just -- what we didn't need,
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you know -- | can't enploy 500 people if | don't have any work
for them | worked what | could and | worked areas | thought were
crucial to the future of that coal mne. Wat | didn't work
didn't need or 1'd have worked them

Conpl ai nant's Argunents

In its posthearing brief, the UMM asserts that since the
respondent did not contest the section 104(d)(2) Order No.
2943583, issued by Inspector Kalich at 6:30 p.m, on February 8,
1988, it waived its right to challenge the order pursuant to
section 105(d) of the Act, and that in the circunstances, the
order has beconme final. Since the third sentence of section 111
of the Act provides that conpensation is due after an order upon
which it is based is "final," the UMM states that the next
critical issue to be resolved is whether a nexus existed between
the order and the nminers being idled. Local Union 781, District
17, UMM v. Eastern Associated Coal Corp., 3 FMSHRC 1175 ( May
1981); Local Union 1889, District 17, UWMA v. Westnorel and Coa
Co., 8 FMSHRC 1317 (Septenmber 1986) and Local Union 2333,
District 29, UMM v. Ranger Fuel Corp., 10 FMSHRC 612 (May 1988).

The UMWMA asserts that the order in question restricted the
| ongwal | section fromoperating until the pending petition for
nodi fication was granted, and that this in turn forced the
respondent to idle the entire mne because it would not be
econonically feasible to operate it at a reduced productivity
| evel . Under these circumstances, the UMM concludes that a
"nexus" existed between the issuance of the order and the
i dlement of the miners. In support of its position, the UWA
mai ntai ns that the evidence presented clearly denonstrates that
the m ne would have continued to work through the period of
idlement "but for" the issuance of the order. The UMM asserts
that the evidence shows that the respondent was "fed up" with
MSHA' s delay in acting on the petition for nodification and that
M ne Superintendent M ck Toth believed that the econom c
situation required himto start up the high-voltage | ongwall
even though he did not have the necessary nodification fromthe
requi renments of 30 CF. R 0O 75.1002. The UMM concl udes that it
is evident that the respondent intended to mine coal w thout the
necessary nodification and woul d have continued to do so had the
i nspector not issued the w thdrawal order

Citing the Comm ssion's decisions in Local Union 5869,
District 18, UMM v. Youngstown M nes Corp., 1 FMSHRC 990 (August
1979), Local Union 3453, District 17, UWM v. Kanawha
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Coal Co., 1 FMSHRC 1315 (Septenber 1979), and Local Union 1670,
District 12, UMM v. Peabody Coal Co., 1 FMSHRC 1785 (Novenber
1979), the UMM argues that the fact that the mine continued to
work two and one-half shifts after the order was issued does not
preclude the mners fromreceiving conpensati on because the order
was still outstanding when the mners were idled. Citing the
Local Union 5869, District 17, UMM v. Youngstown M nes Corp.
case, the UMM points out that a withdrawal order was issued on
the afternoon shift and mners on that shift were wi thdrawn from
producti on work and detailed to work abating the violation. Every
m ner who worked on the afternoon shift was paid for the entire
shift, but the evening shift enployees who were al so assigned to
abatement work worked only 4 hours and were then sent hone. The
eveni ng shift enpl oyees were paid for the first 4 hours they

wor ked but not for the remaining 4 hours of the shift. In
response to a conpensation claimfiled seeking conpensation for
the 4 hours of the evening shift that did not work, the
Commi ssi on granted them conpensation for the 4 hours and stated
as follows at 1 FMSHRC 992:

[A]t the time the miners were sent home the wi thdrawa
order was still outstanding. But for the wthdrawa
order, the mners would have worked and received
conpensation for the final hours of their shift.

Respondent's Argunents

In its posthearing brief, the respondent concedes that it
did not contest the order in question within the required 30
days. However, citing Secretary of Labor v. Quinland Coals, Inc.
9 FMSHRC 1614, 1620 (Septenber 1987), the respondent points out
that while it has the opportunity to contest the validity of the
order at the civil penalty phase, MSHA has indicated there has
been no civil penalty assessnent proposed for the violation cited
in the order, and that no assessment will be made. Further
citing Local Union 1810 v. Nacco M ning Conpany, 9 FMSHRC 1349
(August 1987), holding that a m ne operator's rights under
section 105(d) of the Act nmust be either exhausted or waived
before the Conm ssion may order conpensation pursuant to section
111, the respondent suggests that it has not been given its ful
rights to contest the order and that the Comm ssion does not yet
have jurisdiction in this case. In the alternative, respondent
poi nts out that since MSHA has indicated that it would not be
issuing a civil penalty assessnent in this matter, and in |ight
of the approval of its petition for nodification, it appears that
the order in question has been de facto vacated. If this is the
case, respondent
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further suggests that the Comm ssion may proceed to decide this
case.

Wth regard to the nerits of the conpensation claim the
respondent maintains that the idled mners are not entitled to
conpensati on pursuant to section 111 of the Act because they were
not idled by the order in question and the evidence fails to
establish any nexus between the issuance of the order and the
i dl ement and cl osure of the mine some two and one-half shifts
after it was issued. Respondent points out that the UMM has
conceded that if the mne had been idled on January 29, 1988,
until the nodification petition was ultimtely granted on
February 11, 1988, there would be no case (Tr. 76-77), and that
presumably, the |ocal union nmenbership would then have been
wi t hout recourse for approximately 2 weeks of |ost wages.
Respondent suggests that the uni on would have the Comm ssion
"puni sh" the respondent for keeping its nmenbership worKking
t hrough significant econom c | osses notwi thstanding the fact that
section 111 of the Act was not designed for this purpose.

In support of its position, the respondent asserts that in
t he absence of a nexus between a designated w thdrawal order and
the mners' idlement and | oss of pay, or between the underlying
reasons for the idlement and pay | oss and the reason for the
order, conpensation pursuant to section 111 of the Act is not
avail abl e. Respondent argues that section 111 is not intended to
be punitive, but recognizes that miners should not |ose pay
because of the operator's violations, or because of an imi nent
danger which was totally outside of their control. Quoting from
Local Union No. 781 v. Eastern Associated Coal Corp., supra,
respondent states that "nmere occurrence, alone of wthdrawal or
i dl ement and i ssuance of an order does not, by itself, justify
conpensation,"” and that mners are considered to be idled by a
wi t hdrawal order whenever the order prevents them from working,
Local Union 3454 v. Kanawha Coal, supra.

The respondent maintains that the overwhel mi ng evidence in
this case clearly shows that the cause of the idlenent of the
m ners was due to the severe econonic | osses suffered by the mne
fromJanuary 28, until February 9, 1988, and that as early as
January 13, 1988, nine superintendent Toth advised the
respondent's | egal counsel that it would not be economcally
feasible to operate the mne at reduced productivity w thout the
Il ongwal |, and that drastic workforce reductions would be
i nevitable. At approximtely the same tine, representatives of
the UMM union | ocal and international were advised of the
possibility of layoffs w thout the approval of
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the nodification petition. Since this occurred approximtely 1
mont hs before the mne was idled, the respondent concl udes that
the idl enent of the m ne was contenplated well in advance of the
i ssuance of the order, and that the evidence shows a consi stent
approach by the respondent to the economic realities it faced.

Respondent states that the evidence establishes that m ne
managenent attenpted to keep the mine open, and that when the
operational |longwall was mned out some 2 weeks before the order
was issued, managenment opted to extend the panel some 300 feet so
that the mne would not have to be idled. Although this action by
management resulted in a 50 percent reduction of production
capacity, and ended on February 3, 1988, when the coal could no
| onger be mined safely, the mne still remained open for
approximately 1 week even with no | ongwall production.

Respondent points out that when the order was issued on
February 8, 1988, the m ne remai ned opened, and Inspector Kalich
testified that he was neither withdrawing mners fromthe m ne
nor was he withdrawing themfromthe 14 Rt. 3 South Longwal
section. Contrary to the UMWM' s contention that the order caused
the mne to be idled, respondent maintains that the evidence
shows that only a few m ners assigned to the |long-wall section
ever were idled, and that the obvious inplication is that even
after the mne was closed the workers at the affected section
were never idled, and that the order did not prevent the mners
from wor ki ng.

The respondent views the UMM's assertion that the sole
reason for the idlenment of the mne was the order issued by
I nspector Kalich, as inplausible in that "it would be a quantum
leap in logic to presune” that the information comrunicated to
the union by m ne nmanagenent relative to the economc
implications of the failure to obtain the nodification petition
was sonehow created by nanagenent to "jack with the union." If
anyt hi ng, the respondent concl udes that managenment took a
consi stent approach to keep the nmine open and to keep the union
| ocal ' s menbership working. Since the UMM has acknow edged the
respondent’'s authority to close a mine if it is not profitable,
respondent concludes that this authority presumably al so applies
to a section of the mine as well. Since the logical inplication
of the evidence is that the order did not require the mne to be
cl osed, respondent mmintains that other factors were involved,
nanmely the economc conditions expressed in its January 13, 1988,
correspondence, as well as the neetings held with UWMA nenbers.
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Appl ying the Comm ssion's observations in Local Union No. 781 v.

Eastern Associ ated Coal Corp., supra, that it would "exam ne the
rel ati onship between the underlying reasons for the w thdrawa
and for the order, and will give balanced consideration both to
the limted and purely conpensatory character of section 111 and
to the overall safety purposes of the 1977 M ne Act and section
111 itself," Id at pg. 1178, the respondent concludes that it is
clear that the "safety" aspects of the Act, as well as section
111's mandate to pay conpensation, are not at issue in this case
because the order clearly never required the mners to be

wi t hdrawn and the all eged "safety" violation was renmedi ed by
shutting down the power.

Respondent concl udes that the UMM s evi dence sinply
establishes that an order was issued, and, at sone point, the
m ne was idled. Gven the fact that the UMM has conceded that if
the m ne were shut down on January 28, there would be no case,
and assuming the mine were idled on February 3 or 8, or even the
9th, and no order had been issued, "then too there would be no
case," respondent suggests that it would appear that the UMM has
conceded the central issue in this case, i.e., the mne wthout
the nodification petition could not operate profitably, and thus
the order did not cause it to be idled. Since the respondent is
under no obligation to continue to operate a mne which | oses
noney, respondent believes that the UMM' s assertion that
everyone at the m ne should have been kept on, even though
producti on was down some 75 percent, is contrary to the testinony
of its witnesses and contrary to accepted practices in not only
the coal industry, but in business in general, and nust be
rej ected.

The respondent asserts that even if the inplication that the
decision to idle the mne was nade to spur MSHA to act on the
petition, there still would be no right to conpensati on because
it my only be awarded when a mner is idled due to the issuance
of a withdrawal order. Absent a nexus between the idlenent and
the order, there can be no conpensation. Even assum ng arguendo
that the nmine was idled to force MSHA to act on the petition for
nodi fication, respondent concludes that the order did not factor
into the idlenment decision. Even though m ne managenment may have
caused its econom c concerns to becone a self-fulfilling
prophesy, the order would not be a factor which caused the m ne
to close. Respondent maintains that this case reflects a
consi stent approach on its part to keep the mine open, and that
it comrunicated to all persons involved the econom c consequences
which would follow if the nodification petition were not granted.
VWhen production declined, management kept its enpl oyees on, and
even kept
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them on after longwall production stopped even though it had no
obligation to do so. Respondent concludes that ni ne managenent
alone idled the mne after it determ ned that the | osses were too
great to continue to operate

Fi ndi ngs and Concl usi ons

Section 111 of the Act is intended to provide limted

conpensation to m ners who | ose pay because of a wthdrawa

order.

The first two sentences of section 111 state as foll ows:

If a coal or other mine or area of such mine is closed
by an order issued under section 103, section 104, or
section 107, all mners working during the shift when
such order was issued who are idled by such order shal
be entitled, regardless of the result of any review of
such order, to full conpensation by the operator at
their rates of pay for the period they are idled, but
for not nore than the bal ance of such shift. If such
order is not terminated prior to the next working
shift, all mners on that shift who are idled by such
order shall be entitled to full conpensation by the
operator at their regular rates of pay for the period
they are idled, but for not nore than four hours of
such shift.

The conpensation claims filed in this proceeding arise under

the third sentence of section 111, which states as foll ows:

[I]f a coal or other mine or area of such mne is

cl osed by an order issued under section 104 or section
107 of this title for a failure of the operator to
conply with any mandatory health or safety standards,
all mners who are idled due to such order shall be
fully conpensated after all interested parties are

gi ven an opportunity for a public hearing, which shal
be expedited in such cases, and after such order is
final, by the operator for lost tinme at their regular
rates of pay for such time as the mners are idled by
such closing, or for one week, whichever is the |esser
(Enmphasi s added).

The fourth sentence of section 111, provides as foll ows:
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[ W henever an operator violates or fails or refuses to conply
wi th any order issued under section 103, section 104, or section
107 of this Act, all mners enployed at the affected mine who
woul d have been withdrawn from or prevented fromentering, such
m ne or area thereof as a result of such order shall be entitled
to full conpensation by the operator at their regular rates of
pay, in addition to pay received for work performed after such
order was issued, for the period begi nning when such order was
i ssued and endi ng when such order is conplied with, vacated, or
term nat ed

The evidence in this case establishes that the first section
104(d) (2) Order No. 2943582, was issued by Inspector Kalich at
6:25 p.m, on February 8, 1988, and the "area" affected by this
order was the "14th Right 3 South Longwal |l Power Center." The
order cited an alleged violation of mandatory safety standard 30
C.F.R 0O 75.1002, and on its face stated that it was issued
because of the respondent's failure to conply with one of the
conditions stated in its then pending petition for nodification
namely, item No. 7, which required overtenperature protection for
a high-voltage neutral grounding resistor used in connection with
a high-voltage circuit supplying the I ongwall power center. The
cited condition was abated by the installation of the
overtenperature device in question, and the order was termn nated
at 7:30 p.m, the sane day it was issued. The order was
subsequently vacated by M. Kalich on February 10, 1988, after
hi s supervisor informed himthat he could not support a violation
based on the respondent's alleged failure to conply with one of
the conditions associated with its then pending petition to
nodi fy the requirenents of section 75.1002. M. Kalich confirnmed
this fact, and he also confirnmed that he could not support a
viol ation of section 75.1002, independent of the nodification
petition, and that the cited condition was not in violation of
t hat standard

Wth regard to the second section 104(d)(2) Order No.
2943583, issued by Inspector Kalich, the evidence establishes
that it was issued at 6:30 p.m on February 8, 1988, 5 m nutes
after the first one, and the "area" affected by this order was
"the 2400 volt power circuits of the 14 Rt. 3 South Longwall."

I nspector Kalich again cited an alleged violation of section
75.1002, and he confirmed that he issued the violation because he
found sone energi zed 2400 hi gh voltage cables |ocated inby the

| ast open crosscut and within 150 feet of the
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pillar workings. Although the order issued by M. Kalich makes
reference to the outstanding nodification petition, and M.
Kalich |l ater incorporated the | anguage of the first order as part
of the second one when he subsequently nodified it on February
10, he confirnmed that he based his second order on an all eged
violation of section 75.1002, which prohibits |ocating high

vol tage cables inby the |ast open crosscut and | ess than 150 feet
frompillar workings, rather than on the pending nodification
petition. The second order was subsequently term nated at 3:05
p.m, February 10, 1988, by another inspector who was regularly
assigned to the mne. The justification for term nating the order
sinply states that "the petition for nodification of the
application of 30 CF.R 0O 75.1002 is granted, for the 14 Ri ght
through 17 Right, 3 South Longwall Panels only."

I nspector Kalich confirnmed that the effect of both orders
was to de-energize the power fromthe | ongwall power center, and
with the power down, no coal could be mned on the long-wall. He
al so confirmed that the miners could continue to work on "setup
work," but he did not remain at the mne and sinply "heard that
men were laid off." M. Kalich conceded that he did not order any
area of the mne closed, and that he never required the
wi t hdrawal of any miners. M ne Superintendent Toth confirned that
he was never advised that M. Kalich had closed the m ne or
ordered the withdrawal of any miners. The parties stipulated that
the two orders restricted the respondent from operating the 14
Ri ght 3 South Longwal | panel, but that the rest of the m ne
continued to operate for 2-1/2 shifts and all of the affected
m ners were kept working without interruption perform ng | ongwal
mai nt enance work and wor ki ng on the other continuous mning
sections after the orders were issued, until the mne was idled
by M. Toth at 8:00 p.m, on February 9, 1988. The m ne renmi ned
idle until mdnight February 10, 1988, when the miners returned
to work for the shift beginning at 12:00 a.m, February 11, 1988.
The cl ai med conpensation is for the 3-1/2 shifts which were idled
by M. Toth.

The Finality |ssue

Unlike the first two sentences of section 111 of the Act,
which entitles idled mners to conpensation for |ost wages
resulting froman order regardl ess of any review of the idling
order, the third sentence of section 111 contains two conditions
whi ch nust be met before conpensation attaches. The first
condition requires a showing that the order was i ssued because of
the m ne operator's failure to conply with a mandatory health or
safety standard, and the second condition
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limts the availability of any conpensation to an order which has
beconme final after an "opportunity for a public hearing."

The parties have stipulated that the respondent did not
avail itself of its right pursuant to section 105(d) of the Act
to contest the orders issued by Inspector Kalich. Addressing
itself to the second order issued by M. Kalich (No. 2943583),
the UMM nmi ntains that since the respondent did not contest the
order within 30 days of its issuance, it has waived its right to
further challenge it, and the order has become final. Since it is
final, the UMM concludes that jurisdiction attaches,
conpensation is due, and that the next critical issue to be
resolved is whether or not a nexus existed between the order and
the m ners who were idled. (I take note of the fact that the
UMM' s posthearing argunents are limted only to the second order
i ssued by M. Kalich).

The respondent's posthearing argunents are also limted to
the second order issued by Inspector Kalich. Conceding that it
did not contest this order within the required 30 days,
respondent maintains that since it had not exhausted its right to
a review of the order in a civil penalty proceeding pursuant to
the Comm ssion's Quinland Coals, Inc., decision, the order is not
final and jurisdiction to consider the conpensation clains is
| acking. Alternatively, given the fact that its petition for
nodi fication of the cited section 75.1002 has now been granted,
and the fact that MSHA will not initiate a civil penalty
proceedi ng, respondent suggests that the order has been de facto
vacat ed, and that the Commi ssion may proceed to decide this
matter.

The section 104(d)(2) unwarrantable failure orders issued by
the inspector in this case alleged violations of mandatory safety
standard 30 C.F. R 0O 75.1002. Pursuant to the third sentence of
section 111, miners idled as a result of an order issued for the
unwarrantabl e failure of an operator to conply with any mandatory
health or safety standard are entitled to conpensation for such
time as they are idled, or for 1 week, whichever is the |esser
and jurisdiction to hear and decide such clains attaches after
the order has becone final. Comm ssion review of such an order is
governed by the procedures found in section 105 of the Act, and
the Conmmi ssion Rules, and not by section 111

Section 105 of the Act provides an operator with two
opportunities to contest an order issued pursuant to section 104,
and to request a hearing concerning any alleged violation which
prompted the issuance of the order. Subsection (d) of section 105
affords an operator with an opportunity to



~550

i medi ately contest an order within 30 days of its receipt.
Subsection (a) of section 105 allows the operator to initiate a
contest with respect to any civil penalty proposal filed by MSHA
for the alleged violation stated in the order, and this my be
done within 30 days of MSHA's notification of the proposed civi
penalty assessnent. In the Quinland Coals, Inc. case, supra, 9
FMBHRC at 1621-22, the Conm ssion held that an operator may
chal l enge the fact of violation and any special findings nmade in
a section 104 order regardl ess of whether it availed itself of
the opportunity to contest the order in which the allegation of
violation is contained. See also: Local Union 2333, District 29,
UMM v. Ranger Fuel Corporation, 10 FMSHRC 612, 618 (May 1988).

The Ranger Fuel case involved a conpensation claimfiled by
the union pursuant to the third sentence of section 111 of the
Act. The Commi ssion held that in a conpensation proceedi ng, an
operator may not challenge the validity of a violation after it
has paid the civil penalty assessment because it would inproperly
pl ace the miners and their representatives in a prosecutoria
role to prove the violation, and would require themto perform
functions properly resting within MSHA's domain, 10 FMSHRC, at
pg. 619. The Conmi ssion went on to state that the issue of causa
nexus in a conpensation case is independent of the allegation of
a violation and nust be determ ned separately in order to
deternmine entitlement to conpensation under the third sentence of
section 111. It concluded that an operator may litigate in a
conpensati on proceedi ng the issue of the causal relationship
between the order and the idlenment of mners, but not the fact of
vi ol ati on.

The parties have stipulated that the respondent did not
contest the orders pursuant to the avail abl e revi ew procedures
found in section 105(d) of the Act, and the Comm ssion's Rules.
Insofar as its available rights under section 105(d) are
concerned, | agree with the UMWM's assertion that the respondent
has waived its rights under this section, and to this extent, the
orders are final. Wth regard to the respondent's contest rights
in a civil penalty proceeding pursuant to section 105(a) of the
Act, | recognize the fact that it has not yet had an opportunity
to avail itself of an opportunity to challenge the orders in any
civil penalty proceedi ng pursuant to the Conmi ssion's decision in
Qui nl and Coal s, supra. However, on the facts of this case, it
does not appear that the respondent will ever have an opportunity
to challenge the orders in any civil penalty proceedi ng because
no such proceeding will be initiated by MSHA. The UMM's counse
confirmed that she was inforned by MSHA' s district office that
MSHA does not intend to file any civil penalty proposal with
respect to
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Order No. 2943583, because of the fact that the nodification
petition which was pending at the tine the order was issued was
subsequently granted (Tr. 101). Since MSHA was not a party to
this proceeding, no further information or explanation was
forthcomng with respect to MSHA's apparent reluctance or refusa
toinitiate a civil penalty proceeding with respect to the order
and the alleged violation.

Wth regard to the first order (No. 2943582), the record
reflects that it was termi nated within an hour of its issuance,
and subsequently vacated. The inspector candidly conceded that
the conditions cited in the order, including an alleged violation
of mandatory standard 30 C.F. R 0O 75.1002, could not be
supported, and that no violation existed, notw thstanding the
respondent's i medi ate abatenent of the cited condition. Since
the order was obviously invalid, and no violation ever existed,
one can reasonably conclude that no civil penalty assessnent wil |
be forthcom ng, and the respondent woul d have no reason to
challenge it further. Further, given the fact that the mne
continued to operate for 2-1/2 shifts after the order was issued,
and since the order was inmmediately term nated, it did not exist
and was no longer in effect at the tine the mners were idl ed.

Wth respect to the second order (No. 2943583), the
i nspector confirmed that he issued it because he believed that
the cited conditions constituted a violation of mandatory
standard 30 C.F.R 0O 75.1002, independent of any reference to the
pendi ng nodi fication petition. Although the record reflects that
the order was subsequently term nated on February 10, 1988, upon
approval of the nodification petition, it was still outstanding
and in effect when the mners were idled, and there is no
evi dence that MSHA has ever vacated it. The respondent's
suggestion that the approval of the nodification petition has
resulted in a de facto vacation of the order is rejected. If the
respondent believed that this was the case, it was incunbent on
the respondent to present credi ble and probative evidence or
facts to support such a conclusion, and none were forthcom ng
during the course of the hearing. | find nothing in the record to
support any conclusion that MSHA ever vacated the order or made
any finding that no violation ever existed. Although an MSHA
i nspector terminated the order, and "justified" it by a reference
to the fact that the nodification petition had been granted, he
was not the same inspector who issued the order and violation,
and the issuing inspector's credible testinony that a violation
had occurred and that he cited a violation of section 75.1002
i ndependently of the nodification petition stands unrebutted.
take note of the respondent's further suggestion that assuni ng
t he order
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were de facto vacated, the Conm ssion could proceed to adjudicate
t he conpensation claim

The respondent's reliance on the Quinland Coal s decision as
the basis for its argument that the Comm ssion |acks jurisdiction
to decide the conpensation clai mbecause it has not been afforded
its full rights to contest the order in any civil penalty
proceeding IS REJECTED. In my view, the Quinland Coals decision
si nmply expanded the appeal rights afforded a m ne operator to
chal l enge the validity of special findings nade by an inspector
in a contested order. The Comnri ssion rejected a restrictive
interpretation of the review provisions of section 105 of the
Act, and concluded that since a special finding was a critica
consideration in evaluating the nature of an alleged violation
and its inpact upon the appropriate civil penalty to be assessed,
an operator should have an opportunity to seek review of an order
in any subsequent civil penalty proceedi ng pursuant to section
105(a) of the Act, notwithstanding the fact that it failed to
seek review pursuant to section 105(d). The focus of the
Commi ssion's decision in Qinland Coals was on the
interrel ati onship between a contest proceeding and a civi
penal ty proceedi ng, and not on section 111 of the Act.

On the facts of this case, | believe it would be unjust to
deny the miners an opportunity to have their conpensation clains
adj udi cat ed because of MSHA's reluctance to initiate a civi
penal ty proceedi ng which may afford the respondent a forumto
litigate the validity of the order or the fact of violation. The
respondent’'s liability for the conpensation clainms are to be
adj udi cated pursuant to the renedial purposes of section 111, and
not the punitive enforcenment statutory and regul atory schenes
connected with the issuance of citations, orders, and civi
penalty assessnents. Further, the fact that a withdrawal order is
subsequent|ly vacated does not deprive miners of their right to
conpensation, CF& Steel Corp. v. Mrton, 516 F.2d 868 (10th Cir
1975) .

Section 111 is remedial in nature and was not intended by
Congress to be interpreted and applied narrowy. Local Union
1889, District 17, UMM v. Westnorel and Coal Conpany, 8 FMSHRC
1317 (Septenber 1986). In a recently deci ded conpensati on case
before the United States Court of Appeals for the District of
Colunbia Circuit, International Union, UWA v. FMSHRC, 840 F.2d
77, 82 (D.C. Cir. 1988), the court observed that the | egislative
hi story of section 111 nakes it clear that its purpose was to
make m ners whole for wages |ost due to a closure order or for
wages | ost through no fault of their own. The court pointed out
that section 111 was not intended to be a part of the Act's civi
penal ty assessnment schene, and
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that the statutory | anguage accords the Secretary (MSHA) no role
in determning section 111 liability. The court further concl uded
that section 111 is self-executing, and that once a section
104(d) (2) order based on a violation of a mandatory health or
safety standard is issued and causes the nmners to be idled, the
m ners have a right to seek conpensation, and that such a right
may be vindicated through recourse to the Conm ssion.

In this case, the issuance of the unwarrantable failure
orders cane about through no fault of the miners. Both orders
were issued because of the conduct of the respondent in
energi zing the longwall section and exposing the area to certain
condi tions which the inspector believed were in violation of
mandatory section 75.1200 and/or contrary to the nodification
petition which had not been granted at the time of the inspection
whi ch pronmpted the action taken by the inspector. Further, MSHA' s
inaction in failing to initiate a civil penalty proceeding
i kewi se cane about through no fault of the miners.

On the facts of this case, and in |light of the foregoing
findi ngs and conclusions, | conclude and find that for purposes
of the instant section 111 proceeding, the orders in question
have become final, and that | have jurisdiction to adjudicate the
conpensati on cl ai ns.

The Nexus | ssue

The prerequisites for entitlenent to conpensation for
section 104 orders which result in the idling of miners are found
in section 111 of the Act, and the conditions precedent for the
awar di ng of conpensation is that the mne is idled by the
i ssuance of an order which cites a violation. In short, section
111 of the Act creates a graduated schenme of conpensation ranging
fromthe limted shift conpensation described in the first two
sentences, to the nore generous 1-week conpensation provided by
the third sentence, all of which are dependent on the m ne
operator's conduct relating to the conditions in the mne. Shift
conpensation is awardable for an idlenent attributable to an
order issued under section 104 of the Act, and up to 1-weeks's
conpensation is available if the idlenent is attributable to a
section 104(d)(2) order issued for an unwarrantable failure by
the operator to conply with a cited nmandatory standard,
West nor el and Coal Conpany, supra, 9 FMSHRC 1325.

In order to establish its claimto conpensation, the UMM
must establish that a nexus existed between the orders and the
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idling of the miners. As stated by the Conmi ssion in Local Union
No. 781, District 17, UMM v. Eastern Associ ated Coal Corp., 3
FMSHRC 1175, 1178:

[ S]ection 111 conpensation is awardable only if there
is a nexus between a designated withdrawal order and
the mners' idlenent and | oss of pay, or between the
underlying reasons for the idlement and pay | oss and
the reasons for the order. Mere occurrence al one of

wi t hdrawal or idlement and i ssuance of an order does
not, by itself, justify conpensation . . . . Were an
order precedes and plainly causes a w thdrawal | eading
to |l oss of pay, conpensation ordinarily will be

awar ded; conversely, . . . where the order has nothing
to do with the withdrawal . . . conpensation will not
be awarded. However, withdrawal situations can arise

i nvol ving nore conplicated sequences of events or
concurrent operation of causative factors. In resolving
the latter class of cases, we think it wi ser to devel op
the nexus rule on a case-by-case basis. In such cases,
we will examine the relationship between the underlying
reasons for the withdrawal and for the order, and wl|
gi ve bal anced consideration both to the Iimted and
purely conpensatory character of section 111 and to the
overall safety purposes of the 1977 M ne Act and
section 111 itself. (Enphasis added).

It is well-settled that the voluntary closure of a mne by
an operator, and the w thdrawal of mners prior to the issuance
of an order does not preclude the miners fromreceiving
conpensati on based on the order. UMM, District 31 v. Cinchfield
Coal Conpany, 1 MSHC 1010 (1971); M ne Workers, Local 2244 v.
Consolidation Coal Conpany, 1 MSHC 1674 (1978); M ne Wbrkers,
Local 1993 v. Consolidation Coal Conpany, 1 MSHC 1668 (1978).

In the Clinchfield Coal Conpany case, supra, in rejecting
the operator's contention that its voluntary closure of the mne
prior to the issuance of the closure order preenpted the order
the former Interior Board of M ne Operations Appeals noted that a
wi t hdrawal order is nore extensive in scope than a voluntary
wi t hdrawal of miners by the operator, in that it prohibits
reentry until the Secretary determ nes that the danger no | onger
exi sts, and the mne or particular section thereof is officially
cl osed upon the issuance of an order
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and the effected mners are officially idled by such an order

See al so: M ne Wbrkers, Local 1993 v. Consolidation Coal Conpany,
supra, where Judge Broderick followed the Clinchfield Coa

Conpany deci sion in concluding that the mne operator's voluntary
closure of the mine in advance of the issuance of the order was
strongly notivated by the increasing probability that a closure
order woul d be issued. The instant case presents a unique
situation in that the orders issued by the inspector did not
directly order any wi thdrawal of mners or the closing of the

m ne, and the miners continued to work for 2-1/2 shifts after the
orders were issued until the mne superintendent subsequently

cl osed the mne

Order No. 2943582

I nspector Kalich issued Order No. 2943582, at 6:25 p.m, on
February 8, and termnated it at 7:35 p.m that sanme day after
the respondent installed a ground check circuit overtenperature
device. The inspector subsequently vacated the order on February
10, on the instructions of his supervisor who advised himthat he
could not support a violation based on a pendi ng nodification
petition. During the course of the hearing, the UWA' s
representative asserted that the inspector "nmessed up" when he
i ssued the order (Tr. 102).

VWhile it is true that a subsequently vacated order may not
deny nminers their right to claimconpensation, in this instance
the m ne continued to operate for two and one-half shifts after
the order was ternminated, all of the mners continued to work
and no one was ordered to be withdrawn or idled. Further, the
i nspector conceded that the cited condition did not constitute a
violation of the cited mandatory safety standard, section
75. 1002, and any possible hazard to which the mners assigned to
the |l ongwal | panel may have been exposed was effectively
el i m nated when the respondent took i mediate action to instal
the overtenperature device as required by the inspector. In
addition, at the time of the subsequent idlement of the entire
m ne by the mne superintendent on February 9, the order was no
longer in effect or in existence. Under all of these
circunstances, | cannot conclude that any nexus has been
est abl i shed between Order No. 2943582, and the idlenent of the
m ners on February 9, 1988.

Order No. 2943583

Section 111 of the Act provides for conpensation for mners
when a mine or mne area is closed by a section 104
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order. The evidence in this case establishes that the inspector
did not order the closure of the entire mine or the |Iongwall area
of the mine, nor did he order the w thdrawal of any miners. The
parties have stipulated that the mne continued to operate for
2-1/2 shifts after the order was issued until it was idled by
superintendent Toth on February 9. Superintendent Toth's
unrebutted and credible testinony establishes that
notwi t hstandi ng the unavailability of power on the | ongwal

panel, all mners assigned to the |ongwall were kept working, and
the UMM agreed that all nine shifts continued to work without
interruption for 2-1/2 shifts after the order issued, and that
the m ners assigned to the |longwall continued doing "dead work"
(Tr. 92).

During the course of oral argunent on the record, the UWA's
representative asserted that as a result of Inspector Kalich's
order, sone mners were idled fromwork (Tr. 33). Wen asked to
identify these nminers, she confirmed that they were the mners
listed on "Exhibit F' to the prehearing Joint Stipulation of
facts which were filed and received on COctober 11, 1988, "which
we've all agreed to" (Tr. 34). The list contains the names of 432
i ndi vidual s assigned to work in the plant and the mne from
February 9, through February 10, 1988. El even (11) of those
listed were assigned to the |longwall on February 9, 1988 (Tr.

88). Having reviewed the stipulation, and contrary to any

i nference by the UMWM's representative that the parties
stipulated that the mners listed were idled by the order, ny
conclusion is that the parties stipulated that these mners were
idled from8:00 p.m, on February 9, 1988 to m dni ght February
10, 1988, as a result of M. Toth's decision to idle the mne
rather than the order issued by the inspector.

Superintendent Toth testified that the mne is equipped to
operate one longwall installation, and four belt and conti nuous
m ner sections, and that in order to maintain its profitability,
12,000 to 14,000 tons of coal a day nust be produced (Tr. 49). He
confirmed that by January 28, 1988, one |ongwall panel had been
conpl eted and ready for production, but that no coal could be
produced because the pending nodification petition had not as yet
been approved. However, work continued, and extra manpower was
used to extend the panel an additional 300 feet in anticipation
of the approval of the petition (Tr. 51). He confirned that
during this tinme, production levels were at "50 percent
efficiency," and that on February 3, in view of safety
consi derations, further coal production ceased on the |ongwall
and from February 3 to February 9, when he idled the mne, there
was no further |ongwall production (Tr. 52). Referring to his
 ongwal | coal production records,
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M. Toth confirned that from January 29 to February 3, coa
producti on was reduced by 70,000 tons a day, and that from
February 3, until February 9, production was reduced by 40, 000
tons a day (Tr. 55). He also confirned that the four continuous
m ner sections accounted for 25 percent of total coal production
(Tr. 86).

M. Toth confirnmed that from February 3, until the afternoon
shift of February 9, no miners were idled, and "preparation and
setup” work continued on the longwall, as well as in all of the
ot her avail abl e devel opnments (Tr. 56). He confirmed that those
| ongwal | m ners who were subsequently idled by his decision to
idle the mine were involved in the "set-up and adj ustnment work"
whi ch was going on (Tr. 80). M. Toth explained that the high
vol tage power was on the |longwall panel in question on February
8, in order to make necessary adjustnments to the power cabl es and
"trim passes" in anticipation of starting up the [ongwall once
the petition was granted, but that he had no intention of
starting any coal production on the panel w thout the petition
being granted (Tr. 57-58; 62). M. Toth also confirnmed that the
power was al so on the |longwall panel on February 4 and 5, even
t hough the nodification petition was still pending, and he
explained that it was on while MSHA inspectors were present
eval uating the nodification petition (Tr. 65-66).

The petition of nodification in question was filed to permt
the respondent to use high voltage power on the | ongwall panel
When the order was issued, the petition had not been granted, and
the use of high voltage power was not pernitted. Inspector Kalich
testified that while this was true, he issued the order because
he believed the use of high voltage cables on the |longwall was a
violation of mandatory safety standard section 75.1002,

i ndependent of the then pending petition. The nerits of the

all eged violation were not litigated in this conpensation
proceedi ng, and the parties differ as to whether or not the cited
conditions constituted a violation of section 75.1002 (Tr. 103,
106- 107). The UMM takes the position that the failure by the
respondent to timely contest the alleged violation constitutes a
tacit adm ssion of a violation. This contention is rejected. |
find no basis for such a conclusion, and given the Conm ssion's
decision in the Quinland Coals, Inc., case, supra, | believe that
the respondent's belief that it could still litigate the merits
of the alleged violation in any subsequently filed civil penalty
proceedi ng, notwithstanding its failure to tinmely contest the
violation, is reasonable and plausible.
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Aside fromthe nmerits of the alleged violation, and froma safety
poi nt of view, the decision by the respondent to introduce high
vol tage on the longwall w thout approval by MSHA, exposed the
m ners assigned to the longwall to a potential hazard. |ndeed,
the inspector who issued the order believed that the use of high
vol tage cables on the longwall was contrary to mandatory safety
standard 75.1200, and he concluded that the alleged violation was
"significant and substantial" and presented a reasonable
i kelihood of an injury.

The parties do not dispute the fact that while the order did
not directly require the withdrawal of any miners or the closure
of the longwall area of the mine, it did result in the shut down
of the 2400 volt power circuits supplying power to the | ongwal
area. In the absence of avail able power, nornmal | ongwal
production could not continue, and mners normally assigned to
their normal |ongwall production duties could not continue
perform ng those duties and were assigned "dead work." Any
attenpt by the respondent to continue full production on the
longwal | with use of high voltage power in defiance of the order
woul d have placed the respondent at risk to pay the increased
conpensation to the affected mners working in the |longwall area
as provided for in the fourth sentence of Section 111. Thus, the
net effect of the order was to curtail further coal production in
the longwal |l area. Under all of these circunstances, including

the fact that the order was still in effect and had not been
term nated or vacated at the tine superintendent Toth decided to
idle the entire mne on February 9, | conclude and find that a

causal relationship did exist between the order and the idling of
the longwal | area, and that the proximte and primary cause of
the idling of that area was the order issued by the inspector

| conclude and find that the evidence in this case
establishes a reasonabl e nexus between the order and the idling
of the longwall area, notw thstanding the respondent's "econonic
consi derations" argunents to the contrary. Accordingly, | further
conclude and find that the mners normally assigned ful
production work duties on the 14 Right 3 South Longwall Section
and who woul d have continued perform ng these duties but for the
i ssuance of the order in question, are entitled to be conpensated
for the tinme the longwall area was idle from8:00 p.m on
February 9, to mdnight February 10, 1988.

Wth regard to the mne areas other than the longwall, while
it is true that the order affecting the |longwall was stil
out standing and in effect when superintendent Toth
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decided to idle the entire mne on February 9, the facts
establish, and the UMM concedes, that the continuous m ning
sections continued to operate for 2-1/2 shifts after the order
was issued. Mners continued to work in these areas, and coa
production continued, albeit at reduced efficiency, but stil
unaffected by the order. Unlike the |ongwall area, where coa
producti on was substantially reduced because of the

unavail -ability of high voltage power which canme about as a
result of the order, the continuing mning sections continued to
operate for 2-1/2 shifts, and no mners were idled.

Wth regard to any safety connection between the order and
the remaining mne areas other than the |l ongwall, the evidence
establ i shes that any potential hazards to m ners through exposure
to the cited high voltage cables was |inted to the | ongwal
area, and | find no evidence to support any conclusion that any
of the miners who continued to work in these other m ne areas
were at risk or exposed to any potential hazard because of the
al l eged violation which pronpted the inspector to issue the order
on the | ongwall

Al t hough | have concl uded that the order issued on the
Il ongwal | was safety related, and that a reasonabl e nexus has been
establ i shed between the order and the idling of the longwall area

of the mne, | cannot reach the sanme conclusion with respect to
the remai ning mne areas which were unaffected by the order. On
the facts of this case, | conclude that the respondent has made a

credi bl e, plausible, and reasonable showing with respect to the
adverse econonic inpact on the mne which resulted fromits
failure to gain tinmely approval of its nodification petition.

The evidence in this case establishes that the adverse
econonic inmpact on the continued viable operation of the nmne as
a result of the respondent's failure to obtain tinely approval of
its longwall nodification petition was clearly comrunicated to

the union well in advance of the issuance of the order, and it
came to fruition at a tine when the respondent was attenpting to
continue mning by extending the longwall in anticipation of

MSHA' s approval of the petition, which the respondent believed
was immnent, and at a time when there was little or no ongoi ng
production on the longwall, even before the order was issued.

While it is true that the respondent precipitated the
i ssuance of the order by advancing high voltage cables into the
| ongwal | area, given the remedial nature of section 111 of the
Act, and the fact that no miners working in areas other than the
| ongwal | were exposed to any hazard as a result of
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the alleged violation, and notw thstanding the fact that the
order was still in effect at the time M. Toth decided to idle
the entire mne on February 9, | conclude and find that the order
was incidental to, and not the inmedi ate cause of the idling of
the rest of the mne by M. Toth. To the contrary, | conclude and
find that M. Toth's decision to idle the mne was primarily the
result of his managerial decision that he could not continue to
econonically operate the mne, and his obvious frustration and
aggravation over the failure to gain tinely approval of the then
pendi ng nodification petition

The respondent's credi bl e evidence clearly supports its
contention that for a period of approximately 1-nmonth prior to
the i ssuance of the order on February 8, and M. Toth's decision
of February 9, to idle the entire mne, representatives of the
UMM were on notice by the respondent that drastic workforce
reductions were inevitable in the event the pending nodification
petition was not tinely approved by MSHA. Respondent's credible
evi dence al so establishes that at the time the | ongwall panel in
guestion was mined out approximately 2 weeks before the order was
i ssued, coal production on the |ongwall showed a marked decrease.
The reasons for this was the fact that all of the |ongwall coa
had been m ned up that point, and the respondent had not as yet
had approval from MSHA to introduce high voltage on the pane
whi ch woul d have allowed it to continue mning at a high
production capacity. Notwi thstanding these factors, the
respondent decided to extend the panel an additional 300 feet in
anticipation of the approval of its petition, and mners were
kept working at reduced productivity |evels until superintendent
Toth decided that he could no | onger justify operating the mnine
with a full enploynent conplenment in the face of decreased
production and the | ack of high voltage capability on the
| ongwal | .

Under all of the aforenentioned circunstances, | cannot
concl ude that a reasonabl e nexus existed between the i ssuance of
the order and M. Toth's decision to idle the entire nine
Accordingly, | further conclude and find that those mners
assigned to and working in mne areas other than the | ongwal
area are not entitled to any conpensation as a result of M.
Toth's idlenent of the m ne.

ORDER

In view of the forgoing findings and conclusions, IT IS
ORDERED THAT:

1. The affected miners assigned to the 14 Right 3 South
Longwal | Section of the mine as of February 9, 1988, as shown
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in Exhibit "F" to the Joint Stipulation of Facts filed by the
parties in this proceeding, are entitled to conpensation at their
regul ar rates of pay for wages |ost during the idlenent of the
mne, from8:00 p.m on February 9, 1988 to m dni ght February 10,
1988, with interest conputed from February 9, 1988, until the
date paynment is made, and to this extent the conpensation clains
filed in this proceedi ng ARE GRANTED.

Al'l interest due with respect to the clains which have been
al  owed shall be cal culated in accordance with the Conm ssion's
deci sion in Arkansas-Carbona, 5 FMSHRC 2042 (Decenber 1983), as
nodi fi ed by Local Union 2274, District 28, UMM v. Cinchfield
Coal Conpany, 10 FMSHRC 1493 (Novenber 1988). See: 54 Fed. Reg.
2226-2227, January 19, 1989.

2. Al other miners working in areas other than the 14 Ri ght
3 South Longwal |l Section of the mine during the aforenenti oned
i dl ement period of the mine are not entitled to conmpensation, and
to this extent, the conpensation claims filed in this proceeding
ARE DENI ED.

3. Wthin twenty (20) days of the date of this decision, and
W thout prejudice to the right of the parties to seek further
review of this decision, the parties shall confer in an effort to
stipulate to the anpunts of conpensation and interest due the
af orenenti oned | ongwall miners, and within ten (10) days
thereafter, the parties shall file their joint stipulation or
agreement in this regard with me so that a suppl enental decision
and final order may be entered.

4. The UMMA's request for paynment of attorney's fees IS
DENI ED. Section 111 of the Act does not provide for an award of
attorney's fees and costs in conpensation proceedi ngs. See: Loca
Uni on 2274, District 28, United M ne Workers of America v.
Clinchfield Coal Conmpany, 10 FMSHRC 1493, 1499 (Novenber 1988),
and the cases cited therein.

5. This decision shall not be nmade final until the parties
have submitted their joint stipulation and agreement, and a
suppl enental decision and final order is issued.

Ceorge A. Koutras
Adm ni strative Law Judge



