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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 88-94-M
PETI TI ONER A.C. No. 08-00176-05509
V. Clear Srings Mne & M1

| MC FERTI LI ZER, | NC.,
RESPONDENT

DECI SI ON

Appearances: Ken S. Wl sch, Esq., Ofice of the Solicitor, U.S.
Department of Labor, Atlanta, Georgia, for the
Secretary of Labor (Secretary); George L. Bushn,
Safety Director, for IMC Fertilizer, Inc. (IM)

Bef ore: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks civil penalties for two alleged
violations of 30 C.F.R [ 56.9003, cited on June 28, 1988,
because a Caterpillar front end | oader and a Clark front end
| oader had i nadequate brakes. Pursuant to notice, the case was
called for hearing in Tanpa, Florida, on March 16, 1989. Lawrence
L. Richardson testified on behalf of the Secretary; Clarence L
W 1lianmson, Charles Brown, Jessie Perez and Ed G lnore testified
on behalf of IMC. At the conclusion of the hearing the parties
argued their positions on the record, and waived the right to
file post-hearing briefs. | have considered the entire record and
the contentions of the parties, and nmake the foll owi ng decision

FI NDI NGS OF FACT

IMC is the owner and operator of a phosphate nmine in Polk
County, Florida known as the Clear Springs Mne. The operation of
the mne affects interstate conmerce. IMCis a |large operator
During 1987, 284,195 nman hours of work were reported at the C ear
Springs Mne. During the 24 nonth period from August 9, 1986 to
August 8, 1988, seven citations were issued charging violations
at the mne, including the two contested herein. Two have been
paid. This history is not such that penalties otherw se
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appropriate should be increased because of it. The violations
involved in this proceeding were pronptly abated by | MC.

Lawrence L. Richardson, a Federal nmine inspector made an
i nspection of the subject mne on June 28, 1988. Richardson has
been a Federal mine inspector for approximtely el even years.
Prior to that tinme, he worked in the mining industry in Florida
for about 32 years. He has operated heavy equi pment including
front end | oaders, has been enployed as a m ne superintendent and
has owned his own contracting business. During his eleven years
with MSHA, he has inspected the brakes of thousands of front end
| oaders.

CI TATI ON 3249791- 980 CATERPI LLAR FRONT END LOADER

On June 28, 1988, IMC's 980 Caterpillar front end | oader was
in a holding area undergoing repairs for a faulty electrica
light system |nspector Richardson inspected the brakes, which
were air over hydraulic, the back up alarm the horn and the
wi ndshi el d wi pers. He asked the nechanic to start the | oader and
drive forward until the inspector dropped his hand and then to
apply the brakes. The | oader came to a "slow stop."” Before the
brakes were applied the | oader was travelling at about 10 mles
an hour. After the brakes were applied it travelled 7 to 8 feet.
The inspector asked the | oader operator if the brakes felt
"spongy" and the operator replied "yes." Inspector Richardson
i ssued the subject citation charging that the brakes were not
adequate. Approximately one quart of hydraulic brake fluid was
added to the reservoir. The machi ne has two reservoirs, each
hol di ng about two quarts of fluid. The brakes were then tested in
t he sane manner as previously, and the vehicle stopped in 2 to 3
feet. The violation was consi dered abated, and the citation was
termnated. IMC's witnesses testified that the stopping distance
was approximtely the same on both tests. The operator of the
vehicle was on sick |eave and did not testify. However, a witten
statenent taken fromhimby |IMC Safety Supervisor WIIliamson was
admitted into evidence. | am accepting as factual the testinony
of I nspector Richardson based on his experience and expertise in
perform ng the inspection.

CI TATI ON 3249795 CLARK 275 FRONT END LOADER

On June 28, 1988, Inspector Richardson inspected the brakes
on IMC's Clark 275 | oader in the sane nmanner as the 980
Caterpillar. The 275 | oader is a much | arger piece of
equi pnent - -perhaps twice as large as the Caterpillar. Again the
vehicle stopped in approximately 7 to 8 feet after the brakes
were applied. Again, in answer to the Inspector's question, the
| oader operator stated that the brakes felt spongy. The 275 C ark
is equi pped with an all air brake system the brake peda
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is spring | oaded. The mechani c adjusted the brakes--tightening
the adjuster on one wheel by a half turn, and on the other wheels
by a quarter turn. Thereafter, the brakes were tested in the same
manner, the brakes | ocked, and the machi ne stopped in two or
three feet. | accept the Inspector's testinmony as factual for the
sanme reasons | accepted his testinony concerning the stopping

di stances for the Caterpillar | oader

REGULATI ON

At the tinme the citations were issued, 30 C.F. R 0O 56.9003
provi ded as foll ows:

Power ed nobil e equi prrent shall be provided with
adequat e brakes.

| SSUES
1. Whether the brakes on the cited equi pnent were adequate?

2. If violations are established, what are the appropriate
penal ti es?

3. If violations are established, were they significant and
substantial ?

CONCLUSI ONS OF LAW

Respondent at all relevant times was subject to the Federa
M ne Safety and Health Act in the operation of the subject m ne
and | have jurisdiction over the parties and subject matter of
this proceeding.

I have accepted the Inspector's testinony as to the results
of the tests he made on the two pieces of equipnent: the
equi pnment coul d be stopped in 7 to 8 feet prior to abatement and
in 2 to 3 feet after abatenent (the addition of fluid in the case
of the Caterpillar; the adjustnents in the case of the Cl ark).
IMC's witnesses were of the opinion that brakes which stopped the
equi pment in 7 to 8 feet were adequate. They deny that the adding
of fluid or the adjustnent performed had any effect on the
brakes' adequacy. Although the matter is not free from doubt, |
am accepting the Inspector's opinion that the brakes on both
pi eces of equi pnent were inadequate when he tested them and
i ssued the citations. | base this conclusion largely on the
I nspector's extensive experience in the industry and as a Federa
i nspector.

However, the Secretary has not carried her burden of
establishing that the violations were significant and
substanti al .
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The i nadequacy of the brakes was marginal. There is no evidence
in the record that in the case of either of the | oaders, there
was a reasonably |ikelihood of a serious injury. The violations
were, however, of npderate seriousness. Because of the size of
the equipnent, it is inportant that adequate brakes be maintained
at all tines. There is no evidence that the violations resulted
fromIMC s negligence. Based on the criteria in section 110(i) of
the Act, | conclude that an appropriate penalty for each
violation is $50.

ORDER

Based on the above findings of fact and concl usi ons of | aw,
I T IS ORDERED

1. Citations 3249791 and 3249795 are AFFI RVED, but the
significant and substantial finding is VACATED.

2. Respondent shall within 30 days of the date of this
deci sion pay the following civil penalties:

CI TATI ON PENALTY

3249791 $ 50

3249795 50
TOTAL $100

James A. Broderick
Adm ni strative Law Judge



