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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

UTAH PONER & LI GHT COVPANY, CONTEST PROCEEDI NG
CONTESTANT
Docket No. WEST 89-161-R
V. Order No. 2876489; 3/20/89
SECRETARY OF LABOR
M NE SAFETY AND HEALTH Cot t onwood M ne
ADM NI STRATI ON ( MsHA) , M ne | D 42-01944
RESPONDENT
DECI SI ON

Appearances: Susan E. Chetlin, Esq., Tinothy M Biddle, Esq.,
Crowel |l & Moring, Washington, D.C.
for Contestant;
Robert Cohen, Esq., O fice of the Solicitor
U.S. Departnent of Labor, Arlington, Virginia,
for Respondent.

Before: Judge Morris

This case is before ne under Section 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et seq., (the
"Act"), to challenge the issuance by the Secretary of Labor of an
order charging Utah Power & Light Conpany ("UP&L"), with a
violation of the regulatory standard published at 30 CF. R O
75. 400.

After notice to the parties a hearing on the nerits was held
in Denver, Colorado on April 5, 1989. The parties relied on ora
argunents, waived the filing of post-trial briefs and further
requested a decision without receiving the transcript of the
proceedi ng.

Summary of the Case

Order No. 2876489, issued on March 20, 1989, involved an
all eged violation of 30 C F.R 0O 75.400.

The cited regul ation provides as foll ows:

Subpart E - Conbustible Materials and Rock Dusting
0 75.400 Accunul ation of conmbustible materials
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[Statutory Provision]

Coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal, and other conbustible
materials, shall be cleaned up and not be permtted to
accunul ate in active workings or on electric equi pnent
t herei n.

No. 2876489 states as foll ows:

Accunul ations of coal fines (first cuttings) was
permtted to accunmul ate along the left rib in the #1
Bl eeder entry on the 9th East working section.

The accumul ations were behind the line curtain
installed on the left side and neasured to be 104 feet
6 inches in total |ength and ranged between 1) 16

i nches deep x 16 inches wide starting 40 feet outhby
the face; 2) 14 inches deep x 26 inches wi de 52 feet
outby the face; 3) 31 inches deep x 26 inches wide 70
feet outby the face; 4) 16 inches deep Xx 24 inches
wi de 80 feet outby the face; 5) 14 inches deep x 20

i nches wide 90 feet outby the face; 6) 20 inches deep

X 34 inches wide 100 feet outby the face; 7) starting
4 feet outby the face at the | ast row of permanent roof
supports and extendi ng outby 40 feet 3 1/2 inches deep
x 12 inches wide 4 feet outby the face; 8) 9 inches
deep x 12 inches wide 20 feet outby the face; 9) 30
inches deep x 18 inches wide 35 feet outby the face.
The accumnul ati ons were danp and had "salt and pepper”
amounts of rock dust fromthe nmouth of the entry and
extending inby 60 feet. The | ast 40 feet had not been
rock dusted at all on the ribs or coal fines.

Contributing factors:
1) The section foreman, Bob W/l son, stated the day

shift (his shift this day) on 3-17-89 had m ned
approximately 1 1/2 cuts (60 feet).
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2) The afternoon shift (swing shift) had
m ned the next cuts tol08 feet or 48 feet
on 3-17-89.

3) The roof bolting machine was in the #1 entry when
crew arrived on section this shift and conpl eted
installing 4 1/2 rows of permanent roof supports.

4) After conpleting the bolting cycle, the roof bolt
machi ne left #1 entry and went to #2 entry and the
m ner was observed tramring into the #1 entry.

5) There was no cl eanup down prior to the m ner
entering the #1 entry or while the mner was being
trammed to the face. There was no rock dusting being
performed during this tine.

6) M. Bob WIson, section foreman, had done an onshift
while roof bolter in #1 entry and stated "he saw the

| ast 40 feet needed rock dusted but didn't know the

| ast 60 feet outby behind the line curtain that bad."

7) The practice of cleaning first cuttings has been
di scussed nunerous tinmes with nanagenent by inspection
personnel out of this office.

8) This is an obvious condition and nmust be cl eaned and
renoved fromthe mne.

9) First cuttings nust be cleaned after each bolting
and cutting cycle.

10) There are only 2 working places (entries) at the
present tinme due to the cutting of "bleeder" entries
for a longwall panel being devel oped.
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11) This was not rib sloughage due to
the fact that the ribs were straight up
and down wi thout any fractures being
observed

12) The miner is operated by radio renote fromthe |eft
side. The trailing cable for the mner is also on the

| eft side (side with accunul ations) and is supplying

t he mi ner 950VAC.

| ssues

The issues were whether a violation of 30 CF.R 0O 75.400
occurred; if it occurred, should the violation be designated as S
& S; further, if the violation occurred was it due to the
unwarrantable failure of the operator to conply with the
regul ati on.

Stipul ation
The parties stipulated as foll ows:

1. The Commi ssion and the Administrative Law Judge heari ng
this dispute have jurisdiction to determ ne the issues herein.

2. Donald E. G bson, an MSHA | nspector, was a duly
aut horized representative of the Secretary at the tinme of the
i nspection.

3. The Cottonwood Mne is a large coal mne

4. Various exhibits can be admtted into evidence w thout
further authentication.

Secretary's Evidence

RANDY TATTON, chief safety engineer for respondent at the
Cottonwood mine, was famliar with the 104(d)(1) order issued in
this case. He is also famliar with this section of the m ne but
di d not observe the conditions involved in the order

This area was devel oped in the continuous mner section for
t he purpose of advancing the |ongwall devel opnent entries.
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There was no problemwi th any ribs sloughing in this area.

M. Tatton was questioned about certain allegations in
UP&L's notion to expedite.

M. Tatton identified the conpany's cleanup plan (see
Exhibit C3). The plan was dated Novenber 16, 1977, and was
signed by the m ne manager. It had been originally forwarded to
MSHA on March 17, 1987. The MSHA district nmanager returned the
plan saying it did not require his approval and he nerely
i ndi cated the conpany should keep it on file for any MSHA
i nspectors who m ght inquire about it.

Conpany mners are expected to follow the plan and cl ean up
after each cut. The first cuttings nust be cleaned up as part of
the mning cycle and this includes a cleanup close to the ribs.
The continuous mner itself determ nes how cl ose you can approach
the ribs or clean up the cuttings. On the brattice side notches
will be cut in the rib by the continuous mner. This increased
the difficulty of a cleanup (see Exhibit C-2 showing "line
curtain"” printed on the exhibit).

The conpany had been previously advised by M. WIIliam
Ponceroff, the |ocal MSHA office supervisor, that the first
cuttings should be cleaned up as part of the mning cycle.

The | aw requires that the conmpany have a cl eanup plan and
they must conply with it.

W tness Tatton indicated he was famliar with a citation
i ssued by Inspector Jones on January 6. However, the conpany was
not cited for a violation of O 75.400 at that time. M. Tatton
was not present and did not know the details of the Jones
citation (Jones' citation No. 3296223 was issued for a violation
of O 75.316, as contained in Exhibit C-4).

The operator does its initial cleanup by sweeping along the
ribs with the continuous mner.
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A line curtain keeps the air out of the area of |ow pressure and,

thus, the intake air is channeled directly to the working face.
(Wtness Tatton marks route of air with a red marker on Exhibit
C-2; witness further marks channeling of air with a blue marker
showi ng, by arrows, airflow if the line curtain is not
installed.)

The conpany nust maintain ventilation otherwise a violation
of the ventilation plan could occur and the health and safety of
the miners would be affected.

The operator has encountered burn-out areas in this section
where the coal has previously burned. Such a rib condition is the
wor st possible situation as far as sl oughage of the ribs is
concer ned.

The conpany does not want its mners exposed to any fal
fromthe ribs.

The first cuttings occur when coal is dislodged by the
m ning cycle when the initial cut is made. Sloughage occurs
sonetinmes thereafter due to pressure on the ribs.

M. Tatton and Inspector G bson discussed | nspector Jones
citation for the violation of O 75.316, relating to approved
ventilation. Jones cited the conpany because the line curtain was
rolled up in order to clean behind it. On the other hand,

I nspector G bson cited the conpany for not cleaning the cuttings
behind the curtain. It is apparent the conpany cannot do both. It
cannot roll up the curtain (which |Inspector Jones conpl ai ned
about) and it cannot clean the cuttings behind the curtain unless
it rolls it up. It is necessary for the conpany to |eave the line
curtain intact to maintain ventilation at the face and the
operator cleans the area after the next crosscut is broken

t hr ough.

At the time Inspector G bson issued his order in this case,
he al so read the Jones' citation but it did not have any i npact
on his order.

Jones' citation was witten because there was insufficient
air novenent at the face but the citation does not say anything
about rolling up the curtain.
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Wtness Tatton agrees that the area nust be cleaned up but it
not necessary that it be done inmrediately. He particularly relies
on paragraph 2 of the conpany's cleanup plan. (FOOTNOTE 1)

I nspector G bson required the conmpany to clean up all first
cuttings behind the line curtain and the conpany did that to the
best of the capability of the continuous m ner

The conpany has difficulty conplying because they woul d be
violating its ventilation plan. There would be no air novenent at
t he face.

DONALD E. G BSON, an MSHA inspector, is a person experienced
in mning as well as electrical specialist.

On March 20, 1989, |nspector G bson was in the Cottonwood
m ne continuing the inspection he started on March 14, 1989.

He entered the 9 East working section and saw the condition
that caused himto issue the 104(d) order. This condition
i nvol ved an accumnul ati on of coal behind the ventilation line
curtain. He observed the continuous mner cutting the coal and he
was present when a shuttle car tore down a section of the line
curtain by the mouth of No. 2 entry (marked with a black X on
Exhibit C-2).

is
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The inspector did not see any rock dust applied behind the Iine
curtain and in fact there was no rock dust for 40 feet outby the
face behind the curtain. Froman area 40 feet outby the face to
the corner there were coal accunul ations. For 40 feet outby the
accumul ati ons of coal cuttings varied in width and depth. They
measured a di stance of 104 feet 6 inches for a total |ength and
ranged between 16 inches deep x 16 inches wi de. The greatest
accurul ation was 2 feet x 34 inches. The greatest anpunt was at
a point 65 feet outby the face. The inspector took six different
measurenents and the depths ranged from 14 inches to 31 inches.
He estimated that the total amount of coal in the area was
bet ween 500 and 800 pounds.

When he observed the accumul ati ons he told the conpany
representative that "You have a (d)(1) order." The conpany
representative was surprised.

The accunul ati ons were neasured and recorded in the order
i ssued by Inspector G bson. (FOOTNOTE 2)
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I nspector G bson questioned the section foreman who said he had
made an on-shift inspection and he had told the crew to rock
dust. He said that the area behind the curtain was not that bad.
The area was not listed in the on-shift book.

The conpany had asked I nspector G bson to do an electrica
exam nation on the afternoon shift and he had been in this
section on March 17. Subsequently, the conpany rotated the shift
and the foreman, Bob W/ son, stated that he had cut coal on the
17th on the day shift. He also indicated they would clean up on
the down shift.

The conpany had in fact not cleaned up the first cuttings
during the idle shift.

It took about 45 minutes to renove the accunul ati ons and
this was acconplished by using a battery-powered scoop. The
conpany al so had two nmen shoveling it up. Wen cleaning up the
accurul ati on they were not disturbing the ventilation and there
was perceptible air movement.

In the inspector's opinion it is possible to clean up the
accumul ati ons without disrupting the ventilation

The continuous m ner would back up 40 feet to 60 feet and
push the cuttings to the face; then the mner could get within 6
inches to 1 foot of the left and right ribs.

The ribs were not fractured. The line curtain was 24 to 30
inches away fromthe rib

I nspector G bson was famliar with the Cottonwood cl eanup
pl an al t hough he did not see the plan before he issued his order
After | ooking at the plan he concluded it conflicted with O
75. 400.

This particular entry is a bleeder entry which allows air to
pass behind the gob of the | ongwall

In the inspector's opinion, |eaving 210 feet of coa
accunul ations is a violation of 0O 75.400. The regul ation requires
that accumul ati ons be renoved i medi ately.

The initial cleanup plan applies only to the face area and
the cl eanup plan violates O 75.400.
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Thi s operator had been previously cited for accunul ati ons under
75. 400.

I nspector G bson issued a 104(d) (1) order because he thought
t he operator had acted willfully in not renoving the
accunmul ations. In June he had previously discussed the renoval of
first cuttings with nmanagenment and al so discussed it with conpany
representatives, Lauriska and Baker

The conpany was aware of the first cuttings problem and he
believed the (d)(1) order was proper because of the anmount of
accumrul ati ons and no attenpt had been made to renove them

The continuous m ner generates sparks and it uses a trailing
cable to supply its power. In the inspector's opinion, the
accurul ati ons were of a sufficient amount that an expl osion could
result.

The inspector also described a "salt-and-pepper" float dust
condition on the accumul ati ons. Some of the accurul ati ons were
danp, but if a fire occurs any danp coal wll quickly dry out.
The condition was obvi ous.

I nspector G bson's order, which consists of four pages,
states that the first cuttings nust be cleaned after each bolting
and cutting cycle. The operator can do that w thout violating the
ventilation plan and it could be done while the roof is being
bol t ed.

The operator can also use vent tubing to supply air to the
face; other mnes use that approach. It is also possible to nove
the line curtain to the center of the entry and use a scoop to
clean the entry and then return the curtain. The ribs here are in
good shape. In other parts of the m ne, however, they do have
probl enms concerning | oose ribs.

The inspector did not agree with the conpany's clai mthat
wor kers were exposed to any | oose ribs; however, he understands
about such conditions and he realizes any | oose ribs nust be
supported before the area is cleaned up

No acci dents have occurred during any cleanup effort in the
| ast two years in the Cottonwood m ne
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The inspector considers this a serious violation which could
affect the safety and health of the entire crew. The cuttings
were generating coal dust and a 480 volt electrical roof bolter
was present in the area

The operator nust have been follow ng sone type of cleanup
pl an because they had cl eaned up the other entries.

I nspector G bson was fanmliar with the MSHA policy manua
whi ch addresses cl ean up. The exhibit is national in scope (see
page 74 and 75 of Exhibit R-3). The | anguage of the manua
i ndi cates the operator must have a cl eanup program avail able for
i nspection at the mne. The program does not permt accumnul ati ons
to exist. Exhibit C-3 does not deal wi th accunul ati ons as
required by 0O 75.400. The inspector has been at the Orangeville
office for two years and he has been instructed concerning
accurrul ati ons since he began working at MSHA.

He has al so discussed with the operator six other mnes they
i nspect fromthe Orangeville office.

In the inspector's view, the violation was S & S because a
violation of O 75.400 occurred. Further, there was a neasure of
safety involved and, in addition, it was reasonably |ikely that
an injury could result and that such an injury would be serious.
Such an injury would involve burns or even a fatality of the
m ning crew.

In cross-exanm nation, the inspector agreed that the second
page of the order indicates that the |last 40 feet had not been
rock dusted. But there is no requirement to rock dust when within
40 feet of the working face. In his order the inspector had not
relied on the failure of the operator to provide rock dust within
40 feet of the face.

Section 75.400 requires accunul ations to be cl eaned up
i medi ately, but inmrediately is not otherw se defined in the MSHA
pol i cy manual

No mention was made of bolting and cutting cycles and the
regul ations are in the policy manual. But accunul ati ons are not
defined and the degree of accunulation is a judgnment call
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You anticipate you will find coal in a mne and the inspector
when questioned closely, indicated that 30 pieces of coal |ying
t oget her woul d constitute an accunul ation

The inspector believed the anmount of coal accumnul ati ons
i nvol ved here would fill one-third of a 14-ton shuttle car

Exhibit R 3, page 52, discusses a cleanup program MsSHA
approval is not required for a cleanup plan.

I nspector G bson felt there was perceptible air novenent. He
did not take any air readings, nor did he take a nethane reading.

It is apparent that the company foll owed something in the
nature of a clean up in the area

FORREST ADDI SON, JR. is a fire boss and nmi ne exam ner for
UP&L. He has been on a UMM safety committee for three years.

On March 20, 1989, he acconpani ed I nspector G bson

Before that date he hadn't seen the conpany cl eanup plan but
he had seen the roof control and ventilation plans.

The m ners were not told about the cleanup plan

He hel ped the inspector nmeasure the area of the coa
cuttings and took notes. In Addison's opinion a violation of
75. 400 existed since there was an excessive accumul ati on of coal

The union al so conducted inspections of the 9th East working
section on February 24. At that tinme they found coa
accunul ati ons behind the curtain fromthe crosscut back to the
tail pi ece. These accumul ati ons were behind the line curtain (see
Exhibit R4 for UMM inspection on February 24.)

The comrittee reported these conditions to the conpany but
t hey do not know what action the conpany took

First cuttings must be cleaned up before the mners | eave
t he area.
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M. Addi son agrees that an unwarrantable failure existed because
the conpany shoul d have seen the excessive coal cuttings. The
operator generally removes accumrul ati ons from behind the curtain
during the mning cycle and it appeared to have cl eaned up al ong
the ribs. Coal in the mning sequence is nmned for 40 feet by the
continuous mner (see Exhibit C2 for nunbered nm ning sequence
printed on the exhibit).

W LLI AM PONCEROFF, supervisor of the Orangeville field
of fice, has discussed first cuttings with conpany officials and
particularly with upper managenent.

He further discussed cl eaning behind the line curtain and
t hese di scussions began in 1988 when they started the two-entry
system Ponceroff recommended to the conpany that they keep the
probl em under control and the accunul ati ons behind the curtain
had virtually become nonexi stent. In previous discussions the
conmpany had not nentioned their cleanup program

The first tinme M. Ponceroff saw the operator's cleanup plan
was when | nspector G bson brought it to himafter he issued his
order in the instant case.

In M. Ponceroff's view the program does not conmply with O
75.400. | nspector Jones had issued the previous citation (No.
3296223) and the conpany had been cited for a lack of air
noverment at the face. Further, he had instructed the forenen that
t hey shoul d clean up as they go.

I nspector Jones made it clear to the operator that it had to
conply with O 75. 316.

MSHA has been consistent in enforcing its policy regarding
renmoval of first cuttings and he agreed with G bson's order

M. Ponceroff made it clear to the conpany that they had
excessi ve accumul ations al though he had never given the conpany
anything in writing.

UP&L' s Case

JAMES BEHLI NG, a safety specialist for UP&L, is a person
experienced in nmning. He was traveling with Inspector G bson at
the tine of the inspection. They initially went to the kitchen
area then wal ked to the transfornmer in the face area.
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Normal Iy, the miner helper sets the drilling sites and that
starts the entire mning cycle.

They checked the air, rock dust, and they usually rock dust
the last 40 feet. They would then cut in the sequence printed on
Exhibit C 2. They make five cuts, then clean the left side, and
then back up and clean the right side.

On the left side there are gouges caused by the continuous
m ner because it cannot mine in a straight line. The miner cable
exits on the left side of the continuous mner and, as a result,
the mi ner cannot get close to the left rib

I nspector G bson saw the coal when he wal ked behind the |ine
curtain. He said he was going to wite a (d)(1) order

The witness disagrees with the neasurenents taken by
I nspector G bson. (The witness illustrates his point in Exhibit
C-5; he stated that the height and width of the first cuttings
were in fact irregular.)

The witness also felt that there was nore rock dust present
than the "sal t-and- pepper' description given by Inspector G bson

The area was also wet and there was a water hole (water hole
mar ked on Exhibit C2 as "water hole') which was | ocated out by
the | ast open crosscut.

In the witness' opinion there was no violation of O 75.400
because the cl eanup plan provides how they are to clean up the
ar ea.

Supervisor Wlson, in charge of this section, told the
wi t ness he cleaned up in the best fashion he could; the graveyard
shift woul d do the bal ance.

The witness asked if there was any way for the inspector to
write a citation rather than an order. Inspector G bson replied
that he was going to wite an order

The witness' notes indicate that "I showed Don [G bson] the
cl eanup plan and he said he was going to wite the order; he nade
this statenent as he was review ng the plan."

G bson wote the order the following day at 4:00 p. m
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The witness did not agree with the S & S designati on because the
coal was wet and there was no probleminasnmuch as they were
foll owi ng the cl eanup plan. Accunul ati ons woul d be renoved when
the crosscut was broken through (Exhibit C-2 at the top shows a
crosscut not yet broken through and establishes its relation to
the m ning face.)

In addition, the witness did not agree with the
unwarrantabl e failure feature. The section foreman was cl eaning
the area and the crosscut had not yet been broken through

I nspector G bson said the coal would have to be cl eaned up
before the conpany could proceed with its nning.

The witness asked G bson if they could roll up the curtain
al t hough they woul d need acceptable air at the face.

However, in early January the conpany received a citation
for doing the same thing, that is, rolling up the curtain

The wi tness described the instability of burned areas; there
are such areas in 9th East section. In the witness' opinion, no
vi ol ati on occurred because the conpany was following its cleanup
pl an.

The witness did not know if the crosscut (located at the top
of Exhibit C-2) had been cut through as of the date of the
heari ng. Under the conpany's cleanup plan such cuttings could
still be there if the succeeding crosscut had not been cut
t hr ough.

G bson al so took notes during his conference.

The line curtain was 3 feet fromthe rib.

DI XON PEACOCK, a safety engi neer for UP&L, identified
I nspector Jones' citation of January 6, 1989, for the violation
of O 75.316 (Exhibit C4).

The conpany was in the process of cleaning the No. 1 entry

when | nspector Jones tested with snoke tubes. He found there was
no air noving and he stated the conpany had a violation

They di scussed the plan and the the violation because of a
| ack of perceptible nmovenent at the face.
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The mai ntenance crew had to roll up the brattice to facilitate
t he cl eani ng.

I nspector Jones felt this permtted the face area to be
unventilated. At the tinme of the Jones' citation the |last open
crosscut had not been broken through

The operator did not contest the Jones' citation. The | ast
portion of the Jones' citation states as follows: "(T)he approved
cleanup plan states that the curtain side of the entry will not
be cl eaned up until the connecting crosscut has been nmade."

After the Jones' citation, Peacock made certain the UP&L
supervi sors received a copy of the cleanup plan.

Peacock did not know how Jones had gotten a copy of the
pl an. Jones did not state that the plan was inadequate,
ineffective or that it would have to be changed.

JOHN C. BOYLEN, JR. is the M ne Manager and responsible as
head of the mne

W tness Boylen identified the present cleanup plan. It
applies throughout the mne

Concer ni ng paragraph 2, the conpany has spent $2, 000, 000 for
new roof bolting machines and they al so use renpte contro
m ners.

Al so concerni ng paragraph 2, the operator uses a line
curtain to keeps mners away fromthe ribs. In this nmne M.
Boyl en is nore concerned about the ribs than he is about the
r oof .

If they shovel the area by the ribs they expose their mners
to possible sloughing ribs. As a result they try to keep the
peopl e out of the area and then clean up with the conti nuous
m ner.

The conpany does not intend to change the cleanup plan
bet ween different sections in the nine. The ribs can becone bad
dependi ng upon which section of the mne you were working in.

The ventilation tubing is an alternative to the |ine
curtain.
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M. Boyl en worked for Consol Coal in West Virginia for 18 years
where they used vent tubing because of nethane and because of
relatively narrow entries.

In M. Boylen's view line brattice is safer; the conpany
does not use tubing.

Tubi ng uses a fan and the entries in the Cottonwood m ne are
20 feet wide, whereas the entries as the Consol mnine were 13 feet
wi de.

They coul d not use a fan because that would create
turbul ence. The entries are higher here. It is possible to spade
the curtain while standing on the floor. MSHA has not discussed
ventilation tubing with him

They have tal ked to the inspectors about first cuttings and
al so about rock dusting the area. M. Boylen was fanmiliar with
the order that was issued in this case.

A letter from MSHA District Director said the conpany did
not have to submit the cleanup plan. The particular plan
identified by the witness (Exhibit C-2), was one subnitted to
MSHA after the conpany's initial subm ssion

M. Boylen's only contact with the Jones' citation was to
the effect that the conpany was not follow ng the cleanup plan

The witness did not renmenmber discussions of accunul ati ons
behind the line curtain nor did he remenber that they were
di scussed on June 30, 1988.

Prior to the (d)(1) order issued in this case the conpany
was never told its cleanup plan was inadequate.

M. Boylen has no plans to change his cleanup plan. He did
not recall discussing the plan with M. Ponceroff.

The witness did not go to the section before the condition
was abated. He does not believe the conmpany violated the
regul ati on.

In M. Boylen's opinion they could have used the curtain to
remove accunul ations, but if you pull out the curtain you disrupt
ventilation. To facilitate matters you could put an entire new
curtain in the entry.
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After the order was issued he tal ked to conmpany supervi sor W1 son
and he required the area to be cl eaned up when the connecting
crosscut was put through

The conpany designed its cleanup plan for a "worst case"
scenari o whereas the roof control plan is a "mni mum case"
scenari o.

In rebuttal Inspector G bson identified his notes. He al so
conferenced the citation on the spot.

I nspector G bson agrees with M. Boylen that there is a need
to be consistent in the application of the cleanup plan as it
relates to the condition of the ribs. In other words, if the ribs
are sloughing in one area, that should be taken into account in
the cleanup plan. In the inspector's view, accunul ations should
not be permitted to go 300 feet in length and 6 i nches wi de.

The inspector's measurements were taken every 10 feet behind
the curtain.

Di scussi on

The initial issue centers on whether a violation of 0O 75.400
occurred. The evidence on this point is essentially
uncontroverted. The regulation in its relative portion provides
that "l oose coal shall be cleaned up and not permtted to

accurmul ate in active workings." It is apparent that the |oose
coal involved here was of a substantial anount. The total amount
of the coal was estimted at 500 to 800 pounds. | find the

i nspector’'s opinion credible. Permtting 210 feet of coal to
accunul ate along the ribs constitutes a violation of O 75.400.
See O d Ben Coal Conpany, 1 FMSHRC 1954 (1979).

The fact that sone of the coal was danp because of water
does not cause nme to reach a different conclusion. Any fire wll
qui ckly dry out danmp or wet coal. In addition, the water hole (as
shown on Exhibit C-2) is a relatively small area in relation to
the total area involved.

Throughout this case UP&L relied on its cleanup plan to
justify its action. However, it is apparent that the cleanup plan
devel oped pursuant to O 75.400-2 cannot overrul e the nmandatory
duties required in O 75.400.
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In short, | agree with the inspector's view that the cleanup plan

isinvalid to the extent it conflicts with O 75.400.

The second issue is whether the violation should be
desi gnated as significant and substantial within the neaning of
the Act.

I conclude that such a designation is warranted. The
credi bl e evidence testified to by Inspector G bson established
this feature of the case within the Commi ssion's guidelines as
expressed in Mathies Coal Conpany, 6 FMSHRC 1 (1984) and U.S.
Steel Mning Co., 6 FMSHRC 1573-74 (1984); conpare O d Ben Coa
Conmpany, supra.

The final issue is whether the violation of the regulation
was due to the operator's unwarrantable failure to conply.

In this connection the credible evidence establishes MSHA
and the operator's upper managenment personnel had discussed the
practice of cleaning first cuttings. In fact, the problem had
been virtually nonexistent.

Wth this background the operator neverthel ess permtted
substantial coal accurulations to exist along the ribs in this
active worKkings.

In short, the operator chose to ignore O 75.400 and to rely
on its cleanup plan. It did not clean the accumul ati ons, nor did
it intend to clean themuntil the next connecting crosscut had
been broken through

It is obvious that a cleanup plan cannot overrule a
mandat ory regul ati on.

In its defense to the issue of unwarrantability, the
operator relies on the Jones' citation and states that it is
faced with the choice of (1) rolling up the line curtain and
cl eaning behind it and then receiving a Jones' citation for
i nadequate ventilation at the face; or, (2) receive a G bson
order for having accumrul ati ons behind the curtain.
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The operator's defense is neither credible nor substantial. For
one thing, the operator could rehang the line curtain at a point
further out fromthe rib. In addition, the operator nust have
successfully met this problem before. This was the only section
i nvol ved. Ot her sections had been cleaned. In these other areas
coal accunul ations were not a problem As MSHA's wi tness
Poncerof f indicated the probl em of accunul ati ons behi nd the
curtain had becone virtually nonexistent.

Under the operator's scenario once it started to mne the
entry it would begin to accunul ate coal. The accunul ati on woul d
not be renoved until the next open crosscut was broken through

In Exhibit C 2 the neasured distance between crosscuts is
104 feet. Under these circunstances in excess of 208 feet of
| oose coal would accunul ate on both sides of the return entry.
(The excess woul d be generated by the nining sequence of the
continuous mner). This would be an accumnul ati on prohibited by 0O
75. 400.

On the other hand if the circunstances are such that only
the area in the return entry behind the line curtain contained
| oose coal then accurul ations in excess of 104 feet would exist.
(The excess again woul d be generated by the m ning sequence of
the continuous mner.) This anpunt would |ikew se be an
accurrul ati on prohi bited by O 75.400.

The operator's decision to mne in this manner presented
here constitutes an unwarrantable failure to conply with O
75.400. Further, such a failure to conply is aggravated conduct
constituting nore than ordi nary negligence. Accordingly, the
Commi ssi on doctrine expressed in Enery M ning Corporation, 9
FMBHRC 1997, 2004 (1987) is not applicable.

For the foregoing reasons | enter the follow ng:
ORDER
The contest of Order No. 2876489 is disn ssed.

John J. Morris
Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Paragraph 2 of the operator's cleanup plan provides as
foll ows:

After the day and afternoon production mning cycles,
section roadways that have been broken through will be pushed to
the faces (cabs of equipment used to clean will not advance past
| ast row of bolts). Faces that have not been broken through wll
be cl eaned on the off curtain side. The curtain side will be
cl eaned after the connecting crosscut is broken through to
prevent the short circuiting of the face ventilation. Al
cl eani ng of section roadways and faces other than initial cleanup



with continuous miner will be done on graveyard or idle shifts.
(Exhibit C-3)
~FOOTNOTE_TWO

2. The order contains the follow ng detail

The accunul ati ons were behind the line curtain
installed on the left side and neasured to be 104 feet 6 inches
in total |ength and ranged between 1) 16 inches deep x 16
i nches wide starting 40 feet outby the face; 2) 14 inches deep

X 26 inches wide 52 feet outby the face; 3) 31 inches deep X
26 inches wide 70 feet outby the face; 4) 16 inches deep x 24

i nches wide 80 feet outby the face; 5) 14 inches deep x 20

i nches wide 90 feet outby the face; 6) 20 inches deep x 34

i nches wide 100 feet outby the face; 7) starting 4 feet outby the
face at the |ast row of permanent roof supports and extending
outby 40 feet 3 1/2 inches deep x 12 inches wi de 4 feet outby
the face; 8) 9 inches deep x 12 inches wide 20 feet outhy the
face; 9) 30 inches deep x 18 inches wi de 35 feet outby the
face.



