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Bef ore: Judge Maurer
STATEMENT OF THE CASE

Conpl ainant filed a conplaint with the Comr ssion under
0105(c) of the Federal M ne Safety and Health Act of 1977, 3
U.S.C. O815(c) [hereinafter referred to as the Act] on June 26,
1988, alleging essentially that because he believed that his
health and safety were endangered by inadequate ventil ation of
wel di ng fumes and noxi ous gases from his worki ng spaces he was
conpelled to quit his enploynment. This is a constructive
di scharge case. Conpl ai nant seeks reinstatenent, back pay,
attorney fees and any other allowabl e conpensation that the
Commi ssi on may order

Pursuant to notice, this case was heard in Gallup, New
Mexi co on January 26 and 27, 1989. Both parties have filed
post - hearing proposed findings of fact and concl usi ons of |aw
which | have considered along with the entire record in making
thi s deci sion.

STI PULATI ONS

Pursuant to nmy prehearing order, the parties stipulated to
the foll ow ng:

1. This case arises under O 105(c) of the Federal M ne
Safety and Health Act of 1977.

2. Respondent, Liggett Industries, Inc., was a contractor
performng work at the McKinley Mne, a coal mne, owned and



~888
operated by Pittsburg & M dway Coal Conmpany, Inc. (P & M Coal),
which is located in northwest New Mexico.

3. Respondent's contract consisted (in major part) of the
erecting and installing of two 1370Wdragline bases. There were
two contracts, one involving the bases on the north site, which
| asted from May to October 1987; and the other contract involved
t he bases on the south site which comrenced in October and
concl uded on January 29, 1988 for wel ders.

4. Conplainant's hourly rate was $15.26 per hour and his
fringe rate was $1.19, which totals $16.45 per hour. Conpl ai nant
wor ked 40 hours per week. If he had not quit on Decenmber 10 and
had wor ked each work day through January 29, 1988 (the date the
| ast wel der was laid off on the project), he would have worked
280 hours. Multiplied by $16.45, he woul d have earned gross wages
in the anpbunt of $4, 606. 00.

FI NDI NGS OF FACT

1. Conplainant is a certified welder and has worked in the
construction industry as such for approximtely 13 years.

2. Respondent, at all tines pertinent hereto, was a
contractor engaged in equi pment erection and nmai ntenance for the
m ning industry.

3. During 1987, and early 1988, respondent was perforn ng
wor k, constructing two dragline bases or tubs, at the MKinley
M ne, operated by the Pittsburg and M dway Coal Company (P & M
near Gal |l up, New Mexi co.

4. Conpl ai nant started working for respondent as a wel der on
May 26, 1987 on the first of the two dragline bases that
respondent assenbled at the McKinley Mne. The second project,
called the south site project, started sonetine in Cctober 1987
and the welders started actually welding inside the base during
m d- November 1987. On Decenber 10, 1987, after a neeting and
confrontation with nmanagenent, conpl ai nant wal ked of f the job and
for all intents and purposes quit his enploynent with respondent.
It is this "quitting” that the conpl ai nant now al |l eges was a
constructive discharge.

5. Each dragline base, or tub, was round and approximtely
60 feet in dianmeter. It initially was assenbl ed in pie-shaped
sections, made-up of conpartnments. Each conpartnent is
approximately four cubic feet in vol une.

6. The conpartnents were fitted together and subsequently
wel ded together and to the base itself.
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7. There were fourteen manholes on the top of the tub, |eading
fromthe top of the base into the tub, from which smoke from
i nside the tub could escape.

8. There were al so seans between the pie-shaped sections
from whi ch snoke coul d escape, at least until such tine as those
seans were wel ded up. This was one of the |ast procedures
per f or med.

9. As of Decenmber 10, 1987, there were a maxi mum of el even
wel ders working on the base and in the tub at any one tinme.
Typically, eight to ten welders were welding inside the base at
the sanme time.

10. There were passages throughout the tub that the wel ders
could nove through from one conpartment to the next by crawing
through holes in the conmpartnment walls.

11. The south site project was |located on top of a hill in
an area that was usually very w ndy. However, wi nd was not relied
upon by the respondent to ventilate the base.

12. A canvas tent was positioned over the base. At tinmes the
sides of the tent were conpletely down around the circunference
of the base and at other tinmes the tent sides were rolled up or
at least partially rolled up.

13. Welding on the south site project began in approxi mately
m d- November of 1987.

14. At various tinmes there were differing anobunts and types
of ventilation equi pnment available to clear the snoke and funes
fromthe working spaces inside the tub. There were at all tines
pertinent hereto, ten MSA air novers, sonetines referred to as
"air horns" avail abl e. However, these were not actually used on
the south site project ostensibly because they were
conpressor - powered and the conpressor avail able did not have
adequate capacity to operate them There were also two SuperVac
fans available and in use, as well as two or three household
fans, by early Decenber of 1987. Mst significantly, there were
five Dayton blowers available and in use from m d- Novenber unti
Decenber 9, 1987, when a sixth Dayton bl ower was acquired and put
into service

15. The two SuperVac fans were sonetinmes used by positioning
one at one end of the base, on top, so that it would bring air
into the canopy under the tent and the other at the opposite end
of the base, also on top to exhaust air out fromunder the tent.
The SuperVacs were capabl e of noving 9,200 cubic feet of air per
m nute. However, in this configuration they were not useful for
exhausting smoke frominside the conpartnents where the wel ders
were actually working, creating snmoke and funes. They were usefu
for maintaining airflow and renoving sone snoke fromthe
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base area under the tent. The SuperVacs were also tried with
fittings and hoses running down into the conpartnents in an
attenpt to pull air out of the conpartnents (and snmoke along with
it), but these attenpts nmet with mxed results, at best.

16. The househol d fans on the top of the base did not
contribute in any significant way to ventilation inside the tub

17. The nost significant ventilation of the conpartnents
i nside the base was acconplished by the Dayton bl owers. They
exhausted funes and smoke fromthe conpartnments by suction. The
Dayt on bl owers physically sat on top of the base. Flexible hose
was used to bring the funes and snoke fromthe conpartnents to
t he Dayton bl owers, where it was then exhausted into the canopy
under the tent on top of the base, and dispersed to sone extent
there by the SuperVacs and the wi nd, depending on the
configuration of the tent sides.

18. Fresh air fromoutside the atnosphere that existed
underneath the tent was never brought into the base where the
wel di ng was goi ng on. Although the evidence is conflicting about
the atnosphere inside the tent above the base, | find that it was
generally snokey a majority of the tinme. Therefore, when one of
the SuperVacs was put over a nmanhole to force air into the base,
the air that went in was no better than that which was inside the
tent.

19. Various kinds of welding was done inside the tub
i ncluding innershield or wire welding, stick welding and are
gougi ng. This welding created extrenely snokey conditions inside
the tub where the wel ders were working inside the conpartnents as
wel | as noxious funes.

20. Both the Occupational Safety and Health Adm nistration
(OSHA) and the Anmerican Wel ding Soci ety have published standards
for ventilation for welding in closed spaces. Ms. Cheryl Lucas,
testifying as a certified industrial hygienist for the
conpl ai nant established that when the Dayton bl owers were used
with a T-coupling by two welders, as they nost often were, the
flow volunme for each welder is reduced by half and does not neet
the OSHA standard, even if all the other conditions specified in
the standard are nmet, which they were not. She al so opined that
the ventilation set-up did not neet the Anmerican Wel di ng Society
st andard.

| am satisfied that the ventilation inside the tub met
neither standard despite the failure of Ms. Lucas to consider the
effect of some of the snmpoke escaping via other routes such as
ri sing up though the manholes or seans in the conmpartnments, the
other fans in use or the wind. In ny opinion, which is also hers,
the only significantly effective node of ventilation inside the

tub was the Dayton blowers and that is what her testinony focused on
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I hasten to add here as an aside at this point, however, that
whet her the ventilation at respondent's project net either of
these standards or not is not directly at issue in this case and
therefore | amnot going to go into great detail in analyzing it.
The basic issue in this case remains whether the conplainant's
wor k refusal was based upon his reasonabl e and good faith belief
that his working conditions were unsafe and/or unhealthful due to
i nadequate ventilation. There was no testinony that conplai nant
knew of or was relying on any technical standards as a basis for
formng his beliefs. Neither did the respondent conpare their
ventilation systemw th any published standards for airflow The
respondent al so did not introduce any evidence to the effect that
the ventilation in the tub did neet OSHA standards, or any
publ i shed standards, for that matter. Respondent does insist that
the ventilation was adequate based on experience in the industry.
| find, however, that it was not.

21. The first conplaint the conplainant ever made to any
supervi sor or manager of respondent was made during a regul ar
safety meeting on Novenber 23, 1987. At that tinme they (the
wel ders) were just about finished with the vertical welding and
were going to be starting on the overhead and flat wel di ng.
Conpl ai nant told General Manager David Jones that the fune
exhausters (the Dayton bl owers) were not adequate for the
over head wel ding, and that nore ventilation equi pnent was needed.
He rel ated that on these type of welds the distance between the
wel di ng and the end of the air hose could be as nuch as two feet.
The point being that at this distance the blowers woul d not
adequately capture the snoke and fumes fromthe innershield
wel di ng.

22. M. Jones told conplainant he woul d pass on the
conplaint to Mke Eslinger, the welding foreman. He al so ordered
anot her bl ower and nore fire-proof hose which were ultinately
received and put directly into service before conpl ai nant |eft
t he j ob.

23. The next incident occurred on Novenber 30, 1987. On that
day, Dave Johnson, another welder, made a statenent to M ke
Eslinger that "it was real snokey" and if the ventilation did not
i mprove he would quit. Eslinger told Johnson to "go ahead, he
didn't care". Conplainant overheard this exchange and responded
to Eslinger's conment by stating that he (Johnson) wasn't going
to be the only one leaving. At this juncture, Eslinger said he
woul d take care of it (the ventilation problem.

24. Conpl ainant testified there was one other occasion prior
to Novenmber 30, 1987 that he had informed Eslinger that he felt
it was very snokey inside the tub especially when two or three
wel ders were working in close proximty to each other. Eslinger
stated he would tell Jones.
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25. Conpl ai nant al |l egedly experienced coughi ng, productive of
mucus and bl ood and ot her respiratory synptons while working on
the project, and was seen by a doctor on Decenber 7, 1987, for
respiratory conplaints. However, | find that there is no evidence
to show that his respiratory difficulties, to whatever extent
they existed, were caused by working for respondent. Conpl ai nant
did not return to the doctor between Decenber 7, 1987 and
February 15, 1988. At that time, his synptons had increased in
severity even though he had not worked for respondent or anyone
el se since Decenber 10, 1987. The doctor di agnosed pneunponitis
probably secondary to industrial gases. There is no evidentiary
basis in the record, however, for finding that "probability" to
be grounded in fact. I am not hol ding that conplainant's
respiratory difficulties were not caused by the snoke and funes
he encountered on the job. | amstating that there is
i nsufficient evidence to prove-up that proposition. However, |
will take admi nistrative notice that working in a snokey
environnent is not a positive factor for soneone who has a
respiratory ailnment, whatever its etiol ogy.

26. O her wel ders who worked on the project and testified at
the hearing al so experienced di zzi ness and coughi ng up of nucus
and bl ood which they attributed to welding on the respondent’'s
project. They also believed that the ventilation in the tub was
i nadequat e.

27. On Decenber 9, 1987, General Mnager Jones advi sed
Eslinger that he wanted to have a neeting of all personnel the
foll owi ng norning, Decenmber 10, 1987, because he had recently
noticed that the enpl oyees were abusing their |unch break and
were | eaving work early.

28. At the neeting on the norning of December 10, 1987,
ventilation was al so di scussed. Stenson Begay testified that the
foll owi ng exchange took place (TR |, pp. 65-67):

Q Now, was ventilation discussed at a nmeeting on
December 10t h?

A. Yes.
Can you tell me who spoke first at that neeting?

Dave Jones.

He said the problemwas brought to his attention by

Q

A

Q And what did he say?

A.

M ke Eslinger on the ventilation
Q

And what el se did he say?



~893
A. And he said that this should have been brought to his
attention ahead of time, and | interrupted him

Q And what did you say?

A. | told himthat, "Excuse nme, Dave, but this was
brought to your attention on Novenber 30th by nyself."

* *x * *x * X% *
Q You're referring to - Novenber 30 or Novenber 23rd?
A. November 23rd.

Q And did you say anything nore in addition to
rem ndi ng himthat you had brought it up before?

A. Yes. | told himthat you were making it sound I|ike
we're to blanme; that he's saying that we didn't bring
it to his attention, but we did, | did.

Q And did M. Jones continue to discuss?
A. Yeah. He said as far as he's concerned, he's not

breaki ng any state or federal |laws and that his
deci sion was not to purchase additional ventilation

equi prent and if any of the welders still felt that it
was still too snokey, that he would have to discharge
wel ders.

* *x * *x * % %

Q When M. Jones indicated that he would not buy nore
ventilation equi pnent, what kind of equipnment did you
take that to refer to?

A. The Daytona [sic] blowers which we needed in our
wor k ar ea.

Q Did he offer to supply other kinds of equipnent?

A. He said that he had ordered sone six-inch tubing or
exhaust duct.

Q Hose fromwelder to the --
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A. Yeah, the hose. He said he ordered the
fireproof ones this tine.

Q And considering what he said about not buying any
nmore machi nery or blowers, did you take that to be a
definite decision?

A. Yes, the way he said it.

29. M. Jones testified that during the discussion of the
ventilation problem at the Decenber 10 neeting, he had stated
that in his opinion the ventilation in the tub was adequate and
there was only approxi mately two weeks of welding |eft inside the
tub in any event. He told the wel ders that he woul d purchase
additional hose if requested, but he would not purchase
addi ti onal bl owers because the cost was not justified by the
anmount of welding left to do in the tub. Furthernore, M. Jones
also told the welders at this neeting that if the ventilation was
still a problem he would lay off enployees by seniority under the
theory that the fewer welders that there were welding inside the
tub, the | ess smoke there would be. At the end of this
presentation he asked if there were questions. There were none.

30. To the point that | have recited it here, supra, |
credit the overall substance of both Jones' and Begay's
recoll ection of the inportant Decenber 10 neeting. It is
obviously slanted in each case to their particular point of view,
but I find the testinmony of both men to be generally credible.

31. The neeting at this point noved on to anot her
subj ect--the long lunches and | eaving early. An enpl oyee nanmed
Leonard M ke becane insubordinate during this later portion of
the neeting and quit. He nost |ikely would have been fired for
i nsubordi nation in any event had he not quit. Respondent has
attenpted to connect up conplainant to Leonard M ke, but | find
nothing in conmon to the two situations except the fact that they
both left the job at the same tine. There is no indication in the
record that conpl ai nant was concerned with overstaying his |unch
time or leaving early. There is also no evidence that his | eaving
the job had anything to do with Leonard M ke's outburst and
subsequent departure.

32. Conpl ai nant was the nost vocal of the wel ders concerning
ventilation matters, and nanagenent knew he was greatly concerned
with the ventilation inside the tub at the south side project.

33. Prior to the December 10 neeting, complai nant was
planning to go to work that day. He had al ready checked out tools
and equi prrent fromthe toolroomin preparation for work. However
at this nmeeting, managenent for the first tinme took the
unshakabl e position that there would be no further ventilation
equi pnment provided. This was comruni cated to the wel ders,
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i ncludi ng conpl ai nant, at that neeting. | therefore find and
bel i eve that conplainant returned his tools to the toolroom
because in his mnd he believed the situation to be hopel ess at

t hat point. He now knew that no nore Dayton bl owers woul d be
provided and that if there were further conplaints, welders would
go. Apparently not necessarily hinmself, but welders with | ess
seniority on the job.

34. After the neeting, when it becane apparent that
conpl ai nant and two others were | eaving the job, M. Jones asked
themall to first come to his office before they left the
prem ses, which they did.

35. In the office, none of the welders, including
conpl ainant, made it expressly clear to Jones why they were
| eavi ng. However, in the case of the conplainant, which is the

only case we are concerned with here, | find that he left the job
because of the ventilation situation inside the base and nore
significantly, | find that nanagenment in the persons of Jones and

Esl i nger understood that to be the case at the tine.

36. Apropos the finding in No. 35, supra, at this
post-nmeeting neeting in the office, M. Eslinger becane agitated
with conplai nant specifically about the ventilation conplaints.
He junped off the table he was sitting on and came right up into
the face of the conplainant, and using profanity said that they
were the worst bunch of "crybabies" that he had ever run across.
He was bent on continuing this tirade when Jones grabbed him by
the arm and took himoutside. M. Jones testified that he took
hi m outsi de and told himthat "we handl e everything in a
busi ness-1i ke manner and we speak to the people as they are
peopl e".

37. It is my inpression that at this point the die was cast.
A busi ness deci sion had been made. There woul d be no additiona
noni es spent on ventilation equi pment, no matter what. If a
coupl e of welders thought it was too snokey inside the base and
they quit, so be it. The job was al nost conplete and if
repl acenent wel ders were needed, they could be found. In fact,
t he next week, respondent did hire two additional welders.

38. Inmediately after leaving the job site, conplainant,
acconpani ed by Dave Johnson, went to the P & M M ni ng Conpany
safety office to inform personnel of P & Ms safety departnent
that they had quit their jobs because of ventilation problens
i nsi de the base.

39. Subsequent inspections by P & M Coal Conpany and MSHA
failed to establish any violations of safety or health
regul ati ons on the project.
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Di scussi on, Further Findings, and Concl usi ons

The general principles governing analysis of discrimnation
cases under the Mne Act are settled. In order to establish a
prima facie case of discrimnation under section 105(c) of the
Act, a conplaining mner bears the burden of production and proof
in establishing that (1) he engaged in protected activity and (2)
the adverse action conplained of was notivated in any part by
that protected activity. Secretary on behalf of Pasula v.
Consol i dation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behalf of
Robi nette v. United Castle Coal Co., 3 FMSHRC 817-18 (Apri
1981). The operator may rebut the prim facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity. If an
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it also was
notivated by the miner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, supra; Robinette, supra. See al so Eastern
Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987);
Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59 (D.C
Cir. 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983)
(specifically approving the Comnm ssion's Pasul a- Robi nette test).
Cf. NLRB v. Transportation Managenment Corp., 462 U. S. 393,
397-413 (1983) (approving nearly identical test under Nationa
Labor Rel ations Act).

As stated previously, this is a constructive di scharge case,
wherein the conpl ai nant refused to weld any further inside the
base with the existing ventilation, allegedly because he believed
it was unhealthy for himto do so. If I find that this work
refusal equated to engaging in protected activity under the Act,
then a finding of constructive di scharge would be tantamount to a
finding of adverse action notivated by that protected activity,
and hence unlawful discrimnation within the meaning of section
105(c) of the M ne Act.

The appropriate standard to apply in the context of the M ne
Act is that a constructive di scharge occurs whenever a m ner
engaged in protected activity can show that an operator created
or mai ntained conditions so intolerable that a reasonabl e m ner
woul d have felt conpelled to resign. Wether conditions are so
intolerable that a reasonabl e person would feel conpelled to
resign is a question for the trier of fact. Sinpson v. FMSHRC 842
F.2d 453, 461-463 (D.C. Cir. 1988).

It is also well settled that a m ner has the right under
section 105(c) of the Act to refuse to work if he has a good
faith, reasonable belief that the work involves a hazardous
condition. Pasula, supra, 2 FMSHRC at 2789-96; Robinette, supra,
3 FMSHRC at 807-12; Secretary v. Metric Constructors, |nc.
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Addi tionally, where reasonably possible, a mner refusing work
ordinarily must comrunicate or attenpt to communicate to sone
representative of the operator his belief that a hazardous
condition exists. Secretary on behalf of Dunmire & Estle v.

Nort hern Coal Co., 4 FMSHRC 126, 133-135 (February 1982); Dillard
Smith v. Reco, Inc., 9 FMSHRC 992 (June 1987); MIller v.

Consol idation Coal Conpany, 687 F.2d 194, 195-97 (7th Cir. 1982)
(approving Dunmire & Estle communi cation requirenent).

In analyzing whether a mner's belief is reasonable, the
hazardous condition nmust be viewed fromthe mner's perspective
at the tinme of the work refusal, and the m ner need not
obj ectively prove that an actual hazard existed. Secretary ex
rel. Bush v. Union Carbide Corp., 5 FMSHRC 993, 997-98 (June
1983); Secretary ex rel. Pratt v. River Hurricane Coal Co., 5
FMSHRC 1529, 1533-34 (Septenber 1983): Haro v. Magna Copper Co.,
4 FMSHRC 1935, 1944 (November 1982); Robinette, supra, 3 FMSHRC
at 810. The Comnmi ssion has al so explained that "[g]ood faith
belief sinply means honest belief that a hazard exists.”

Robi nette, supra at 810.

The initial question for decision then at this point is did
St enson Begay reasonably and in good faith believe that he woul d
be required to work in hazardous and unhealthful conditions if he
remai ned on the job on the norning of Decenber 10, 1987.

St enson Begay had thirteen years experience as a welder in
the construction industry; he was well thought of as a welder by
respondent’'s managenent and his conpl ai nts about the ventilation
i nside the base were taken seriously by General Manager Jones.
M. Jones testified that Begay was the nost vocal of the welders
concerning the ventilation and was considered by himto be
credi ble. Conplainant's belief that the conditions inside the
base were excessively snokey and therefore unhealthful and
hazar dous was shared by all the welders who testified at the
heari ng and was buttressed by the expert opinion of the
i ndustrial hygienist. For a period of sone two weeks plus, Begay
had been expressing his continuing concern about the snokey
conditions inside the tub to managenent and some i nprovenents
were made, but they were insufficient. After the neeting on the
nor ni ng of Decenber 10, 1987, Begay had sufficient cause to
bel i eve that nanagenent intended to do nothing further to
alleviate or inprove the ventilation inside the dragline base.
Respondent's position that their offer to discharge some of the
wel ders to inprove the ventilation inside the tub is not wel
taken. It lacks credibility given the fact that they replaced the
conpl ai ni ng wel ders who quit with two more wel ders the foll ow ng
week. It was in this setting that Begay turned in his tools and
equi pment and |left the job site, |leaving behind a job that paid
$16. 45 an hour for unenpl oynent.
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I therefore find and conclude that conpl ai nant Begay refused to

wel d inside the base any | onger because he reasonably and in good
faith believed the inadequate ventilation inside the tub to be
hazardous to his health because of the extrenely snokey and

noxi ous conditions extant there. He had every reason to believe
that if he stayed on the job, he would be required to work in
unheal t hy conditi ons.

Next, respondent alleges that conplainant failed to
expressly communi cate his reason for quitting and that such
failure cannot be excused on account of futility.

While it is true that conplainant did not expressly and
unequi vocably state his reason for quitting at the time he left
the job site to a nanagenent representative of respondent, he did
so state to a respresentative of the P & M Coal Conpany, for whom
the construction work was bei ng done. Furthernore, reading the
record as a whole, | find that over the previous 2-3 weeks prior
to December 10, 1987, Begay did meke a good faith attenpt to
comuni cate his concerns to management, specifically to Jones and
Esl i nger. Approaching the conmuni cation requirement froma comon
sense standpoint, | believe that Begay did all that could be
reasonably expected of him Telling M. Jones one last time that
the atnosphere inside the tub was unhealthy would not in ny
opi nion have resulted in the procurement of the badly needed
ventilation equi pnent or nade conplainant's job any safer

I conclude that conpl ai nant was constructively discharged as
a result of a protected work refusal. Accordingly, he was
unl awful 'y di scrimnated against in violation of Section 105(c)
of the Mne Act. The conplaint of discrimnation is therefore
SUSTAI NED

REMEDI ES

Turning now to conplainant's renedies, | find that the
sti pul ated anpunt of back pay, $4606, is appropriate to
reconmpense the conpl ai nant for back pay from Decenber 10, 1987,
until wel ding was discontinued on this project on January 29,
1988. The paynent of interest will also be ordered on this award
until the date of paynent.

Conpl ai nant al so seeks reinstatenment. However, due to the
nature of the respondent's industry, which for welders involves
only tenporary stints of enploynment, generally only for the
duration of a specific project, an effective reinstatenment remedy
is difficult to fashion.

I note fromthe evidence adduced at the hearing that severa
of the welders fromthe MKinley Mne dragline base projects have
fromtime to tinme subsequently been rehired by respondent to work
as wel ders on other projects. Therefore, respondent will be
ordered to consider conplainant's application, should he nake
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application, in good faith for any openings for welders on its
projects without regard to his having made ventilation conplaints
in the past or the instant discrimnation conplaint. This shal

i nclude all work for which the conmplainant is qualified,
considering his training and experience.

Finally, respondent will be ordered to reinburse conpl ai nant
for his reasonable attorney fees and costs of litigation.
Conpl ai nant's counsel submitted an itemni zed affidavit on March
27, 1989, accounting for 87.8 hours of attorney time expended for
whi ch he requests $125 per hour. This amounts to $10,975. He has
al so docunmented $3,012.92 in costs. No objection has been
recei ved from respondent.

My own review of the attorney fee petition and statenment of
costs satisfies ne that they are reasonabl e considering the
nature of the issues involved, the degree of skill with which
conpl ai nant was represented and the amount of tinme and work
i nvol ved. It shall be so ordered

ORDER

Based on the stipulations and the foregoing findings of fact
and conclusions of |aw, respondent |S ORDERED

1. To pay Stenson Begay back pay through January 29, 1988 in
the amount of $4606, within 30 days of the date of this order

2. To pay Stenson Begay interest on that amount fromthe
date he woul d have been entitled to those nonies until the date
of paynment, at the short-termfederal rate used by the Interna
Revenue Service for the underpaynment and over paynment of taxes,
pl us 3 percentage points, as announced by the Comm ssion in Loc.
U. 2274, UMM v. Cinchfield Coal Co., 10 FMSHRC 1493 (Novenber
28, 1988), pet. for review filed, No. 88-1873 (D.C. Cir. Dec. 16,
1988) .

3. To consider Stenson Begay's application for enploynment in
the future, should he make such application, in good faith and
wi t hout regard to his having made previous safety and heal th
related conplaints, or this discrimnation conplaint. This order
enconpasses all enploynent for which Stenson Begay is qualified,
considering his training and experience.

4. To pay Stenson Begay $10, 975 as rei nbursenment for
attorney fees.

5. To pay Stenson Begay $3012.92 as rei nbursenment for costs.

Roy J. Maurer
Adm ni strative Law Judge



