CCASE:

SOL (MSHA) V. FLORI DA M NI NG & MATERI ALS
DDATE:

19890530

TTEXT:



~938
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
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ADM NI STRATI ON ( MSHA) , Docket No. SE 88-101-M
PETI TI ONER A.C. No. 08-00006-05523
V. Brooksvill e Rock Pl ant

FLORI DA M NI NG & MATERI ALS
RESPONDENT

DECI SI ON

Appear ances: M chael K. Hagan, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Atlanta, Ceorgia for
Petitioner;
Archie Clark, Jr., Manager Human Resources and
Safety, Tanpa, Florida for Respondent.

Bef ore: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq., the "Act," charging Florida Mning and Materials (the
Conpany) with seven violations of the regulatory standard at 30
C.F. R 0 50.20. The general issue before ne is whether the
conpany violated the cited regulatory standard and if so what is
the appropriate civil penalty to be assessed in accordance with
section 110(i) of the Act.

The cited standard, 30 C.F.R 0O 50.20, provides in part as
foll ows:

Each operator shall report each accident, occupationa
injury, or occupational illness at the nmine. The
principal officer in charge of health and safety at the
m ne or the supervisor of the mne area in which an
acci dent or occupational injury occurs, or an
occupational illness may have origi nated, shal

conplete or review the formin accordance with the
instructions and criteria in sections 50.20-1 through
50.20-7. . . The operator shall mail conmpleted forms to
MSHA wi thin 10 worki ng days after an accident or
occupational injury
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occurs or an occupational illness is diagnosed. \Wen an
acci dent specified in section 50.10 occurs, which does
not involve an occupational injury, sections A B and
items 5 through 11 of section C of form 7000-1 shall be
conpleted and mailed to MSHA in accordance with the
instructions in section 50.20-1 and criteria contained
in section 50.20-4 through 50.20-6.

The seven citation at bar all charge the failure of the m ne
operator to have submtted MSHA form 7000-1 to report an accident
i nvol ving an enpl oyee. At hearing the Conpany adnitted the
vi ol ations but clainmed that the Secretary's proposed penalty was
unwarranted in light of the factors mitigating the negligence
findi ngs.

According to Archie Clark, Manager of Human Resources and
Safety, the person in charge of filing the MSHA forns at issue
died in May 1985, apparently just before the Conpany began
failing to file the reports. According to Clark the office
secretary who was famliar with the MSHA reporting requirenents
al so suffered a longtermillness during 1986 and 1987 and had
been replaced by a tenmporary secretary. Clark observed that
nei ther the successor to the deceased manager nor the tenporary
secretary had experience in the MSHA reporting requirenents. He
al so noted that the Conpany had not previously failed to report
accidents or injuries and since a new enpl oyee had taken a
course, apparently in MSHA reporting requirenments, there have
been no problens since the citations at bar

The Secretary neverthel ess argues that any violation of the
cited standard denontrates negligence per se. In this regard
counsel for the Secretary stated in closing argunment as foll ows:

Any violation of Part 50 is considered to be a result
of a high degree of negligence sinply because every
MSHA - - every operator subject to MSHA jurisdiction
knows and ought to take it as the highest
responsibility to report injuries that occur in the

wor kpl ace. As a matter of policy, that is what MSHA has
determ ned to do.

The Secretary is clearly wong however in her analysis.
Negl i gence is defined in her own regulations as "comritted or
om tted conduct which falls below a standard of care established
under the Act to protect persons against the risks of harnf, 30
C.F.R 0100.3(d). In particular then in determ ning the
exi stence, vel non, of negligence the facts of each case must be
examined. In this case the testinony of
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M. Cark is undisputed that the two persons with know edge of
MSHA filing requirements had become unavail able during the tinme
in which the cited accidents should have been reported. The

evi dence al so is undi sputed that both before and after the cited
deficiencies the MSHA reports were properly filed. Under the
circunstances | agree that there is indeed a mtigating basis for
a reduction in the negligence findings.

In assessing a civil penalty in this case | have al so
consi dered the Respondent's history of violations, that the
viol ati ons were abated in good faith, and that the operator is
large in size. In regard to gravity | concur with the
observati ons nmade by Chief Judge Merlin in Secretary v.
Consol i dati on Coal Co., 9 FMSHRC 727 at 733-734 (1987) concerning
simlar reporting violations:

Gravity cannot be doubted in view of the fact that Part
50 is the cornerstone of enforcement under the Act.
Since Part 50 statistics provide the basis for

pl anni ng, training and inspection activities, accurate
reporting is essential. Mreover, failure accurately to
report could have extrenely dangerous consequences by
conceal i ng problemareas in a mne which should be

i nvestigated by MSHA inspectors. In short, wthout
proper conpliance by the operator under Part 50, the
Secretary could not know what is going on in the nmnes
and, deprived of such information, he would be unable
to decide how best to neet his enforcenment

responsi bilities.

Under the circunstances | find that a civil penalty of $50
for each of the 7 violations is appropriate.

ORDER

Florida Mning and Materials is directed to pay civi
penalties of $350 within 30 days of the date of this decision

Gary Melick
Adm ni strative Law Judge
(703) 756-6261



