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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

JI M WALTER RESOURCES, | NC.

CONTESTANT
V.
SECRETARY OF LABOR, CONTEST PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 89-18-R
RESPONDENT Citation No. 3188009; 10/26/88
AND M ne No. 7

UNI TED M NE WORKERS OF
AMERI CA, (UMW) ,

| NTERVENOR
SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) Docket No. SE 89-39
PETI TI ONER A.C. No. 01-01401-03734
AND M ne No. 7

UNI TED M NE WORKERS OF
AVERI CA (UMMA) ,
| NTERVENOR

V.

JI' M WALTER RESOURCES, | NC.,
RESPONDENT

DECI SI ON AND ORDER DI SM SSI NG PROCEEDI NGS

On May 26, 1989, an Order to Show Cause was issued in these
proceedi ngs stating as foll ows:

At issue in the captioned cases is a citation alleging
as follows:

A citation is hereby issued in that the mne
operator is intending to adopt System Methane and
Dust Control Plan dated 8/15/88 which has not been
approved by the MSHA District Manager. (Refer to
cover letter 9-1V-52 dated Septenber 29,



~1080

order

1988 and response cover letter 9-1V-52
delivered to the mne operator 10-25-88.
The violation charged is thus one of "intending" to
violate the cited regulation. Accordingly the Secretary
is directed to establish on or before June 8, 1989,
what |egal authority she relies upon to provide the
basis for a violation of "intending" to violate a
regul atory standard and why the citation should not be
vacated and this case be di sm ssed.

On June 6, 1989, the Secretary responded to the show cause
stating as foll ows:

The subject citation was issued in accordance with
MSHA' s policy regarding M ne Plan Approval Procedures
which was sent to all coal nmine operators. . . . In
general, this policy sets forth basic principles that
are to be applied in the adm nistration of each
District's mne plan and program approva
responsibilities.

The policy al so descri bes several scenarios wherein

di sput ed plan provisions can be chall enged by operators
with the resulting violation being "technical" in
nature. Such a policy provides a vehicle for operators
to contest disputed plan provisions while maintaining
the stability of continued, safe mning operations
under an approved and fam liar plan

Wth respect to a contest of mne plan approva
actions, such as occurred in this case, the policy
states as follows:

In the case of an operator-proposed change to an
exi sting approved m ne plan, if approval of the
change is denied, the operator could notify the
District that, as of a certain date, the mne's
exi sting approved plan is no | onger adopted by the
operator, and that the operator intends to adopt
the proposed change which is not approved. On that
date, a 104(a) citation would be issued for the
operator's failure to have and adopt an approved
pl an. Abatenent woul d be achi eved by the operator
promptly adopting the provisions of the npst
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recently approved plan for the mne
Agai n, there need not be any changes nade
in the actual mning procedures, and the
vi ol ation would be "technical” in nature.
(enmphasi s added)

Here, the operator, on Septenber 29, 1988, subnitted a
supplenent to its ventilation system nethane and dust
control plan for approval by MSHA. The suppl enent was
revi ewed by MSHA but was not approved for incorporation
into the operator's existing ventilation plan. As set
forth on the face of the subject citation, MSHA s
determ nation with respect to the suppl enent was
communi cated to the operator on Cctober 25, 1988 by
letter identified as 9-1V-S2.

On Oct ober 26, 1988, JWR inforned MSHA that it no

| onger adopted its existing approved plan for the No. 7
m ne. Since the operator's explicit statenment
constituted a violation of 30 CFR 75. 316, the subject
citation was i mMmedi ately issued. The operator pronptly
abated the violative condition by readopting its
ventilation plan that had becone effective in August,
1988.

Al t hough the wording of the subject citation is not a
nmodel of clarity, the foregoing sequence of events
makes clear that the subject citation was issued
because the operator unequivocally stated that, as of
Oct ober 26, 1988, it no longer adopted its existing
ventilation plan which had previously been approved by
MSHA. . . . Irrespective of the operator's "intentions"
to adopt the unapproved supplenent, JWR s action in not
adopting an approved plan constituted violation a of 30
CFR 75. 316 since the regulation requires an operator to
do so.

Thus, the use of the words "intending to adopt” on the
face of the citation should not be construed as an
all egation that MSHA is charging the operator with a
specul ative violation which hinges on JWR' s future
actions. Rather, the citation, when viewed in the
context of MSHA policy and the docunents attached
hereto, properly charges JWR with not adopting an
approved ventilation plan pursuant to 30 CFR 75. 316.
The violation is admttedly technical in nature and
permtted the operator to safely continue its mining
operations uninterrupted under a famliar, approved
pl an while
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enabling the specific supplenent to be addressed in
anot her forum

The Secretary's response to the show cause order is, in
essence, that she did not nean what she said when charging the
operator with "intending" to violate the cited regulatory
standard. She does not however seek to anend the citation so that
it reflects the apparent intended neaning. Since the cited
regul atory standard does not create a violation of "intending" to
violate it there can be no violation as charged. The citation is
accordi ngly vacat ed.

I further note that the proceedi ngs described in the
Secretary's response to the Order to Show Cause are a cl ear
attenpt to acconplish indirectly what the Commi ssion has
forbidden directly i.e. obtain a declaratory judgnment. |n Kaiser
Coal Corporation, 10 FMSHRC 1165 (1987), the Conmi ssion held that
it does not have jurisdiction to entertain an application for
declaratory relief independent of any of the enforcenment or
contest proceedi ngs or other forns of action authorized under the
Federal M ne Safety and Health Act of 1977. In this case the
citation was sinmultaneously "issued" and "abated" and according
to the Secretary, the mne operator continued its mning
operations uninterrupted under its approved pl an--thereby
contradicting any clains of a violation. Thus in effect the
parties in this case are seeking a declaratory judgnent that
cannot be obtained under existing |law. For this additional reason
then these cases nust be di sm ssed.

ORDER

Cont est Proceedi ng Docket No. SE 89-18-R and Civil Penalty
Proceedi ng Docket No. SE 89-39 are dism ssed. The hearings
previ ously scheduled in these cases are accordingly cancell ed.

Gary Melick
Adm ni strative Law Judge
(703) 756-6261



