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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-300-M
PETI TI ONER A.C. No. 05-03211-05502
V. Breezy M ne

URRALBURU M NI NG COMPANY
RESPONDENT

DECI SI ON

Appearances: JimD. Rogers, Esq., Robert J. Mirphy, Esq., Ofice
of the Solicitor, U S. Departnment of Labor, Denver,
Col or ado,
for Petitioner.

Bef ore: Judge Lasher

This matter arises upon the filing of a proposal for penalty
by the Secretary of Labor on Septenber 26, 1988, seeking
assessnment of a civil penalty agai nst Respondent for a violation
of 30 CF.R 57.5039 contained in Citation No. 2640417, dated My
4, 1988. The subject citation was issued by Inspector Dennis J.
Tobi n pursuant to the provisions of Section 104(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 815(d) (1977),
and charged the Respondent with the follow ng violative condition
or practice:

"The two miners working in the heading were exposed to 5.78
WL. radon in the 3004 haul age and 1.38 WL. radon in the
i ncline. The maxi num al | owabl e exposure is 1.0 WL. radon. A
re-sanple indicated 2.72 WL. at the bottom of the incline and
1.13 WL. in the 3003 haul age. Levels in the incline were
nmeasured at nil. A close exam nation of the ventilation indicated
recirculation of the mne air at the fan."

At the hearing in this matter in Denver, Colorado on Apri
26, 1989, Petitioner, as above indicated, was represented by
| egal counsel. Respondent, which the record shows received actua
notice of the hearing (a Postal Service green card attached to
the notice of hearing in the Comrission's official case file
reflects receipt of the notice of hearing by certified mail on
March 27, 1989), neither appeared nor advised the Presiding Judge
or counsel for Petitioner of its intent not to



~1097

appear. In such circunstances, the testinmony of the issuing

i nspector, Dennis J. Tobin, was submitted on the record under
oath in support of the Petitioner's position together with
certain docunentary evidence. Based thereon, at the close of
hearing, this bench decision was issued.

Turning specifically to Citation No. 2640417, the record
i ndicates that the citation in question was issued by |nspector
Tobin on May 4, 1988, during an inspection of Respondent's Breezy
M ne. At this time, Inspector Tobin went underground at
Respondent' s urani um m ne and observed two mners picking up
broken ore. Inspector Tobin took three radon sanples on three
cal i brated devices for neasuring such, all in accordance with his
prior training related to the detection of airborne contani nants
and matters invol ving toxicology. Inspector Tobin, whose
experience in mning generally and in the field involved here
specifically is inpressive, testified that upon returning to the
surface he encountered M. Urral buru, the operator of the m ne
and that M. Urral buru was alarnmed at his readings which
i ndi cated high radiation. The inspector returned underground wth
M. Urral buru and "resanpled” in his presence the readings, al
of which are reflected in the citation.

The regul ati on charged by MSHA to have been infracted in
this instance, 30 C.F.R [ 57.5039, entitled Maxi mum Perni ssibl e
Concentration, provides: "Except as provided by standard Secti on
57. 5005, persons shall not be exposed to air containing
concentrations of radon daughters exceeding 1.0 WL. in active
wor ki ngs. "

In his only communication in this matter, a letter dated
Cctober 21, 1988, M. Urral buru indicated that he felt a penalty
was not called for since there had been a cave-in the night prior
to the inspection and that because of the cave-in the exhaust fan
in the mne had been restricted to a half flow "in the borehole."
M. Urral buru went on to point out that the cave-in was repaired
and ventilation was properly restored. Inspector Tobin, who
testified under oath, indicated that the explanation for the
violation, if such it be, contained in M. Urralburu's letter was
not meritorious because the violation would have continued if the
excessi ve radon | evel s had not been detected during his
i nspection and I nspector Tobin was of the opinion that it was as
a result of his radon sanpling that Respondent becane aware of
the excessive radon levels cited. It does appear, and Petitioner
concedes, as M. Urralburu indicates in his letter that abatenent
of the violative condition was achi eved and that Respondent
proceeded in good faith to achieve rapid conpliance with the
vi ol ated standard after notification of the violation.

Accordingly, it is found that the violation cited in
Citation No. 2640417 occurred as charged and that an appropriate
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penalty must be assessed. Based on information in this record, it
is concluded that this mne operator was found to be a small nine
operator who had operated the subject Breezy Mne for a period of
at | east 15 years. Looking at the Respondent as a specific

i ndi vidual, that is, M. Ben Urralburu, it is found based on the
i nspector's testinony that he has a |inmted education and that
this was the first time he had been cited for this specific type
of violation. These factors entered the inspector's judgnment in
attributing a "noderate" degree of negligence to the violation
and | agree. This violation is found to be serious in deference
to the inspector's opinion as to the propriety of this
characterization and al so his evidence indicating that inhalation
of radioactive radon gases at the | evels detected and docunent ed
by hi m exposed the two m ners who were present on May 4, 1988, to
the hazard of |ung cancer.

The record does not reflect, and Respondent has not
established, of course, at the hearing, or in pre-tria
submi ssions prior to the hearing, that assessnent of penalties at
the |l evel sought by Petitioner would jeopardize its ability to
continue in business. The Respondent m ne operator has a history
of two previous violations (Exhibit P-1).

In the prem ses, Petitioner's initial assessnent of $20.00
for this violation is found appropriate and is here assessed.

ORDER
Citation No. 2640417 is affirned.

Respondent is ordered to pay to the Secretary of Labor
within 30 days the sum of $20.00.

M chael A. Lasher, Jr.
Adm ni strative Law Judge



