CCASE:

SOL (MSHA) V. CONSOLI DATI ON COAL
DDATE:

19890619

TTEXT:



~1103
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 89-22
PETI TI ONER A.C. No. 46-01453-03831
V. Hunmphrey No. 7 M ne
CONSOLI DATI ON COAL COVPANY Docket No. WEVA 89-24
RESPONDENT A.C. No. 46-01968-03782

Bl acksville No. 2 M ne

AND
SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 89-39
PETI TI ONER A.C. No. 46-01437-03643
V. McEl roy M ne

MCELROY COAL COMPANY,
RESPONDENT

DECI SI ON

Appear ances: Page H. Jackson, Esqg., Robert S. WIson, Esq.,
O fice of the Solicitor, U S. Departnment of Labor
Arlington, Virginia, for the Petitioner
M chael R Peelish, Esq., Consolidation Coal Co.,
Pi ttsburgh, Pennsylvania, for the Respondents.

Bef ore: Judge Maurer

These cases are before me upon petitions for assessment of
civil penalty under Section 105(d) of the Federal M ne Safety and
Heal th Act of 1977, 30 U. S.C. 0O 801, et seq., (the Act).

Pursuant to notice, a hearing was comenced i n Mrgantown,
West Virginia on April 18, 1989. At that hearing, prior to the
taki ng of any testinony, the parties proposed a settl enent
agreenent. The petitioner proposed reducing the specially
assessed penalty for Order No. 3113502 from $1000 to $800 based
on a reduced |ikelihood of occurrence upon re-exanm nation of the
factual circunstances surrounding the violation. | approved that
nmoti on at the hearing and that di sposed of Docket No. WEVA 89-22.
In Docket No. WEVA 89-24, | approved a reduction in the aggregate
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civil penalty from $412 to $256 for two [0 104(a) citations, one
of which was changed from significant and substantial (S&S) to
non- S&S. | n Docket No. WEVA 89-39, Order No. 2943749 was nodified
to a citation issued pursuant to 0O 104(a) of the Act and the
civil penalty proposal reduced from $900 to $300. Petitioner also
proposed reduci ng the specially assessed penalty for O 104(d)(2)
Order No. 3106822 from $1000 to $800 based on a reduction in the
nunber of persons affected by the violation. The respondent has
agreed to pay these amounts in full settlement of the cases.

have considered these matters in that |ight and under the
criteria for civil penalties contained in 0O 110(i) of the Act and
I conclude that the proffered settlements are appropriate.

Pursuant to the Rules of Practice before this Comm ssion,
this witten decision confirms the bench decision | rendered at
the hearing, approving the settlenents.

WHEREFORE I T | S ORDERED t hat respondent shall pay the
approved civil penalty of $2156 within 30 days of this decision
and upon such payment, these proceedi ngs ARE DI SM SSED

Roy J. Maurer
Adm ni strative Law Judge



