CCASE:

RUSHTON M NI NG V. SOL ( MsHA)
DDATE:

19890714

TTEXT:



~1301
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

RUSHTON M NI NG COMPANY, CONTEST PROCEEDI NG
CONTESTANT
Docket No. PENN 88-245-R
V. Citation No. 2885765; 6/2/88
SECRETARY OF LABOR, Rushton M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

DECI SI ON

Appear ances: Joseph A. Yuhas, Esq., Ebensburg, Pennsylvani a,
for Contestant, Rushton M ning Conpany (Rushton);
Anita Eve, Esq., Ofice of the Solicitor, U S.
Department of Labor, Phil adel phia, Pennsylvania,
for Respondent, the Secretary of Labor (Secretary).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

Rushton filed a notice contesting the issuance of a citation
on June 2, 1988, under section 104(a) of the Federal M ne Safety
and Health Act of 1977 (Act), charging a violation of 30 CF. R 0O
75.305. It also contests the designation of the violation as
significant and substantial. The tine for abatenment was
originally established at June 3, 1988, but this date was
extended by a series of continuation orders to March 31, 1989.
The record does not show whether the citation has been
term nated. A penalty had not been asesssed for the all eged
violation as of the hearing date. Pursuant to notice, the case
was called for hearing in Bellefonte, Pennsylvania on April 12,
1989. Inspector Donald Klemck testified on behalf of the
Secretary. Raynond G Roeder, Janes A. Strenko, Charles
Hockenberry and Robert Supco testified on behalf of Rushton. The
parties were afforded the opportunity to file posthearing briefs.
Rushton filed such a brief; the Secretary did not. | have
considered the entire record and the contentions of the parties
and nmake the foll owi ng deci sion.
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FI NDI NGS OF FACT

1. Rushton is the owner and operator of an underground coa
m ne near Johnstown, Pennsylvania, known as the Rushton M ne.
Rushton is a subsidiary of Pennsylvania M nes Corporation

2. The Rushton Mne is a very wet nmne and has al ways had
wat er problens. Approximately 6 mllion gallons of water are
punped out daily, and in very wet weather as many as 12 mllion
gal l ons are punped out.

3. The return air courses in the subject nm ne contained at
| east three "water holes,"” i.e., areas where the mne floor was
covered with water. The air courses had been m ned between 1977
and the early 1980's.

4. The area marked as water hole No. 1 on the m ne map
(Joint Ex. 1) was covered with water approximately 16 inches
deep. The water in the area of water hole No. 2 was somewhat nore
than 16 inches deep. At water hole No. 3, the water was
approximately 4 feet deep.

5. The I ength of the area covered by water hole No. 1 was
approximately 40 feet; that covered by water hole No. 2
approximately 40 feet; and that covered by water hole No. 3
approxi mately 150 to 180 feet.

6. The subject mine |iberates nethane, but there is no
evidence in the record as to the anount. Since 1981, there has
been one nethane ignition at the mne, in July 1981

7. The return air course is normally exam ned weekly by
Rusht on, using two exam ners, each exam ning one portion of the
air course. The area including water holes 1 and 2 is exam ned hy
one exam ner; that including water hole 3, by another

8. On May 30, 1988, (FOOTNOTE 1) mine exam ner Charles Hockenberry
examined the return air course fromthe West Main hill (near
water hole No. 1) to the Two North Area (beyond water hole No.
2). The area that he exam ned covered four bl eeder eval uation
points (BE'Ss).
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9. Hockenberry recorded his initials, the date and tinme at date
boards | ocated at BE 20, BE 21, BE 3, BE 4, and at an old
regul ator at or near water hole No. 2. All of these |ocations
were in the return air course, and the initials, date, and tine
were intended to show that he exam ned the return air course and
t he bl eeders.

10. Hockenberry was able to wal k through water hole No. 1
whi ch was of a depth that it reached the top of his boots. He
wal ked into water hole No. 2 and exami ned the roof and ribs
visually across the water hole. From where he stood, it was
approximately 20 feet to the far water's edge. He exam ned the
ot her side of the water hole at the water's edge.

11. On June 2, 1988 (during the mdnight shift), mne
exan ner James Strenko exam ned the return air course fromthe
Two North Switch to an area beyond water hole No. 3.

12. Strenko wal ked into the water at water hole No. 3, but
the water was too deep to traverse the area. He tested the roof,
did ventilation and nethane tests, and checked for oxygen
deficiency. He could see part of the way across the water
(approxi mately 200 feet) and thought he could see across the
entire surface.

13. Strenko failed to record his initials, the date and tine
at the No. 3 waterhole. He travelled around the area, canme back
to the return entry, and exami ned the other side of the water
hole at the water's edge. He did not record his initials, the
date and time at that side of the water hole.

14. On June 2, 1988, Federal Coal M ne inspector
(ventilation specialist) Donald J. Klem ck was assisting in the
AAA inspection of the entire Rushton M ne. He was acconpani ed by
Kent Fenush, conpany Safety |nspector and Greg Archer
representative of the mners. The inspection team proceeded down
the return air course past three or four bleeder eval uation
points to water hole No. 1. Fenush had been with Rushton only a
short tinme. He was not famliar with the areas inspected. Neither
Fenush nor Archer were called as w tnesses.

15. Inspector Klenmck found examiner's initials dated May
23, 1988, but did not find any initials dated after May 23, 1988.
Nor were Fenush or Archer able to find any nmore recent initials.
No initials were seen at the water's edge of water hole No. 1.

16. After by-passing the water hole, Klenck cane back to
the return air course. He found no initials at the other edge of
the water. He did find a date, May 30, 1988, at bl eeder



~1304

eval uation point No. 4, but no initials. Bleeder evaluation point
4 is between water holes 1 and 2. The inspection team proceeded
to water hole 2 which they found inpassible, filled with water
and "yell ow boy." They went around the area and reentered the
return proceeding to water hole No. 3.

17. Water hole No. 3 was very deep and extended a di stance
of about 180 feet.

18. After exiting the mine, Inspector Klem ck checked the
exam nation records at the mne office. These showed that the
exam nations had been nade May 30, 1988, by Hockenberry.

19. After Klemick left, Rushton's Superintendent, Robert
Supko, had his third shift foreman check for the initials. He was
acconpani ed by a UMM belt exam ner. Five |locations were found
cont ai ni ng date boards with Hockenberry's initials, the date May
30, 1988, and the tine witten on them The Superintendent had
one board brought out of the mne to show Kl eni ck when he
returned.

DI SCUSSI ON

Al t hough the inspector did not find any evidence (initials,
date and tine), that the return air course had been inspected
within the prior seven days, | accept the testinony of
Hockenberry and Strenko that such inspections were actually made,
Hockenberry's on May 30, 1988 and Strenko's before 8 a.m, on
June 2, 1988. | further accept the testinony of Hockenberry,
corroborated by Superintendent Supko, that he placed his
initials, the date and tine at five locations along the return
ai rcourse on May 30, 1988. Strenko was uncertain as to whether he
placed his initials and the date and tinme of his exam nation on
June 2, 1988. | find that he did not.

20. On Cctober 29, 1987, MsSHA Admi ni strator for Coal M ne
Safety and Health issued a menmorandumto MSHA District Managers
whi ch, anong ot her things, stated:

Section 75.305 requires weekly exam nations of air
courses and other areas by a certified person.

Modi fication of these requirements where a roof fal
has occurred, or where an area is unsafe for travel,
can be achieved only through the petition for

nmodi fication procedures . . . . (GX 2).

21. Inspector Klemck issued a citation alleging a violation
of 30 C.F.R [ 75.305 because the West Miins return air course
was not being examined in its entirety. The citation charged that
there were three areas of standing water and that
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the evidence indicates they were being by-passed. In addition
there was no evidence of dates, times, and initials present to
i ndicate that the return aircourse was being exam ned at

i nterval s not exceedi ng seven days.

22. The citation was continued while water was being renpved
fromwater hole 1 and 2 and a bridge was constructed over a
portion of water hole 2. Rushton filed a petition for
nodi fication with respect to the area covered by water hole 3.

REGULATI ON
30 CF.R 0O 75.305 provides in part as foll ows:

In addition to the preshift and daily exam nations

, exam nations for hazardous conditions, including
tests for nethane, and for conpliance with the
mandatory health or safety standards, shall be made at
| east once each week by a certified person . . . in the
return of each split of air where it enters the nmain
return . . . , at least one entry of each intake and
return aircourse in its entirety . . . . The person
meki ng such examni nations and tests shall place his
initials and the date and tine at the places exam ned,
and i f any hazardous condition is found, such condition
shall be reported to the operator pronptly.

* x %

| SSUES

1. Whether, within seven days of June 2, 1988, exam nations
by certified persons were made in the return air course of the
West Mains of the Rushton M ne?

2. Whether, if such exami nations made, the person(s) naking
t he exam nations placed their initials, and the date and tine at
the pl aces exam ned?

3. Whether, if a violation is established, it was
signi ficant and substantial ?

CONCLUSI ONS OF LAW

1. Respondent is subject to the provisions of the act in the
operation of the Rushton Mne. | have jurisdiction over the
parti es and subject matter of this proceeding.

2. The required weekly exam nations of return air courses do
not mandate that the exam ner walk the entire area, but he
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must be able to adequately exam ne the entire area for hazardous
conditions and for conpliance with mandatory health and safety
st andar ds.

3. Wth respect to the water holes involved in this
proceedi ng, | conclude that the exam ner adequately exam ned the
area of water hole No. 1 (he wal ked through the water hole) and
water hole No. 2. In the latter instance, he nade nethane tests
at the water's edge and was able to adequately exam ne the roof
and ribs by sighting over the water--a distance of about 20 feet.
| further conclude that the exam ner was unable to adequately
exam ne the area of water hole No. 3. The water hole was
i npassi ble, and it was not possible to adequately exam ne the
roof and ribs by sighting over a distance of 180 feet.

4. 1 conclude, based on ny finding of fact No. 9, that the
exam ner placed his initials and the date and tinme at the pl aces
exam ned in the areas covering water holes 1 and 2.

5. 1 conclude, based on ny finding of fact No. 13, that the
exam ner did not place his initials and the date and tinme at the
pl aces exam ned in the area covering water hole 3.

6. Therefore, | conclude that a violation of 30 CF.R O
75. 305 has been established to the extent that an adequate
exam nation was not nade of the area covered by water hole 3 and
the examiner failed to place his initials and the date and tine
of the examination in that area.

7. There is no evidence in the record that the violation was
reasonably likely to result in an injury of a reasonably serious
nature. Therefore, the citation was inproperly designated as
signi ficant and substanti al

ORDER

Based on the above findings of fact and conclusions of | aw,
IT IS ORDERED

1. Citation 2885756 i ssued June 2, 1988, is AFFIRMED to the
extent that it charges a violation of 30 CF.R 0O 75.503 for
failure to exanmine that portion of the return air course which
i ncl udes water hole No. 3, and failure to record the exani ner's
initials and the date and time of exam nation at that area.

2. The citation is MODIFIED to elimnate the designation of
the violation as significant and substanti al
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3. The Notice of Contest is therefore GRANTED in part and DEN ED
in part.

James A. Broderick

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Hockenberry testified that he performed the exam nation

on June 30, 1988, but the context makes it clear that he neant
May 30, 1988.



