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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 89-17
PETI TI ONER A.C. No. 36-00856-03616
V. Rushton M ne

RUSHTON M NI NG COVPANY
RESPONDENT

DECI SI ON

Appear ances: Linda Henry, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vani a for Petitioner;
Joseph A. Yuhas, Esq., Rushton M ning Conpany
Ebensbur g, Pennsyl vani a for Respondent.

Bef ore: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor against the Rushton M ning
Conmpany (Rushton) pursuant to section 105(d) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq., the
"Act," in which the Secretary has charged one violation of the
regul atory standard at 30 CF.R 0O 75.301. The issue before nme is
whet her Rushton has committed the violation as alleged and, if
so, what is the appropriate civil penalty for the violation.

The citation at issue, No. 2884010, charges a "significant
and substantial" violation of 30 CF.R 0O 75.301 and al |l eges as
foll ows:

The active workings on the outby side of bleeder

eval uation point No. 9 was [sic] not being ventil ated
by a current of air containing not less than 19.5

vol une per centum of oxygen as was indicated using and
approved MX240 oxygen-net hane detector. The detector

i ndicated that 19.1 volume per centum of oxygen was
ventilating the i mmedi ate outby side of the eval uation
poi nt where persons are required to evaluate the 3, 4
and 5 butts
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bl eeder systens. Bottle sanple No. 1 was collected
to substantiate the condition

The citation was subsequently nodified on March 21, 1988, as
fol |l ows:

Citation No. 2884010 is being nodified to reflect the
analytical results of the air sanple. The per centum of
oxygen was 19.2. The per centum of carbon di oxi de was
1.4 which was nore than the allowable 0.5 per centum
This additional information shall therefore be
inclusive in the citation as part of the violation

The cited standard, 30 C.F. R 0O 75.301, provides in part as
fol |l ows:

Al'l active workings shall be ventilated by a current of
air containing not |Iess than 19.5 volunme per centum of
oxygen, not nore than 0.5 vol une per centum of carbon
di oxi de, and no harnful quantities of other noxious or
poi sonous gases.

Rusht on does not dispute the oxygen and carbon di oxi de
readi ngs obtai ned by MSHA | nspector Donald Kl enm ck but maintains
that the area in which these readi ngs were obtai ned, bl eeder
eval uati on point Nunmber 9, was not within the "active workings"
of the mine. Indeed it is not disputed that this bleeder
eval uation point is part of the bleeder system If the cited
bl eeder eval uation point was not within the "active workings"
then clearly there was no violation of the cited standard.

The sane i ssue has previously been litigated before severa
judges of this Conmission. In US. Steel Corp., 6 FMSHRC 291
(1984) Judge Koutras concluded that "when read together with the
ot her standards in Part 75, a bleeder entry is not active
wor ki ngs is a sound and |l ogical interpretation and application of
the cited standard."” Recently in Rochester and Pittsburgh Coa
Co., ___ FMSHRC ____ (July 18, 1989) (Docket Nos. PENN 88-164-R
and PENN 88-288) Judge Weisberger simlarly concluded that a
bl eeder systemis not a part of the "active workings" of the
m ne. These deci sions are based on sound |logic and policy reasons
and are therefore followed here. | therefore find that bl eeder
eval uati on point Nunmber 9 here cited is not within the "active
wor ki ngs" of the subject nmine. Accordingly there can be no
violation of 30 C.F. R 0O 75.301 as charged.
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ORDER

Citation No. 2884010 is vacated and these proceedi ngs are
di sm ssed

Gary Melick
Adm ni strative Law Judge
(703) 756-6261



