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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 88-246- DM
ON BEHALF OF HARRY RAMSEY,
COVPLAI NANT MD 87-51
V. Col osseum M ne

| NDUSTRI AL CONSTRUCTORS CORP.
RESPONDENT

I NTERI M ORDER

Appear ances: Norman J. Reed, Esqg. and Nathaniel J. Reed, Esq.
Reno, Nevada,
for Conpl ai nant;
Wlliam T. Mrphy, Esq., Washington Corporations,
M ssoul a, Mnt ana,
for Respondent.

Before: Judge Morris

This case involves a conplainant discrinmnation filed by the
Secretary on behal f of conplainant pursuant to the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801, et seq. After the
case was at issue, and after other counsel appeared, the
Solicitor of Labor noved to withdraw as counsel for conplai nant.
After notice, no person objected and the Solicitor's nmotion to
wi t hdraw was granted (Orders: January 9, 1989 and January 23,
1989) .

After notice to the parties a hearing on the nerits was held
in Las Vegas, Nevada, on January 31, 1989. A subsequent hearing
on the issue of attorney's fees is schedul ed for Cctober 24,

1989.

The applicable portion of the Mne Act, Section 105(c)(1),
inits pertinent portion, provides as foll ows:

Di scrimnation or interference prohibited; conplaint;
i nvestigation; determ nation; hearing

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrim nation against or otherwise interfere with the
exercise of the statutory rights of any niner
representative of mners or applicant for enploynment in
any coal or
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other mne subject to this [Act] because such
m ner, representative of mners or applicant
for empl oynent has filed or made a conpl ai nt
under or related to this [Act], including a
conpl aint notifying the operator or the oper-
ator's agent, or the representative of the
mners at the coal or other mne of an alleged
danger or safety or health violation in a coa
or other mMmne . . . . 30 U S.C 0815(c)(1).

Post trial briefs on the nmerits were filed by the parties.
Appl i cabl e Case Law

The general principles of discrimnation cases under the
M ne Act are well settled. In order to establish a prima facie
case of discrimnation under section 105(c) of the Act, a
conpl ai ning m ner bears the burden of production and proof in
establishing that (1) he engaged in a protected activity, and (2)
the adverse action conplained of was notivated in any part by
that particular activity. Secretary on behalf of Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786, 2797-2800 (COctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 817-18 (Apri
1981). The operator may rebut the prinma facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity. If an
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it al so was
nmotivated by the mner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, supra; Robinette, supra. See al so Eastern
Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987);
Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59 (D.C
Cir. 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983)
(specifically approving the Commr ssion's Pasul a- Robi nette test).
Cf. NLRB v. Transportation Managenent Corp., 462 U S. 393,
397-413 (1983) (approving nearly identical test under Nationa
Labor Rel ations Act).



~1587
SUMMARY OF THE EVI DENCE

Thi s case does not lack for credibility issues: The prior
enpl oyment of HARRY C. RAMSEY, SR, included 20 years with Mobi
O | Conpany. He retired from Mbil in 1987. Wile working for
Mobi |l his work schedule permtted himto own and operate a
construction conpany. His conpany enployed up to 100 workers. The
busi ness was sold in 1983 when it becane too large (Tr. 27-30).

Since July 1988 Ransey has been a ranger at a golf course in
Las Vegas, Nevada (Tr. 24, 26).

Bet ween 1976 and 1987 Ransey has owned and operated nmany
pi eces of heavy construction equi pnent (Tr. 27, 28, 33-34). He
has been trained in fire fighting, safety training and first aid
(Tr. 26, 29).

After |eaving Mobil, Ranmsey went to work for respondent, He
was hired to operate all types of equipnment on the job site (Tr.
30-33). He was also a pick and shovel |aborer for one or two
weeks (Tr. 35, 36).

In late June, or early July, when the conpany set up a
crusher operation, Ransey becane the | oader operator. He spent
nost of his time on the | oader but he didn't receive a
reclassification slip (Tr. 36, 37).

The crusher operator has various duties. He is involved with
t he continuous flow of material, nonitoring personnel and
signaling personnel by hand and horn signals if a problem occurs
(Tr. 38, 39) (Exhibit C-3 is an unscal ed drawi ng show ng the
equi pnent | ayout for the crusher spreader) (Tr. 40).

Cliff Mrrison, the crusher foreman, instructed Ransey in
the manner and use of signals.

The 8 foot by 8 foot building (control tower) where Ransey
operated the crusher had wi ndows on all sides. It was 20 feet
above ground | evel so the operator could see everything in the
work field (Tr. 41, 42). Ransey's duties required himto remain
in the control tower structure.
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If a build-up of material occurred the nechanic or foreman woul d
indicate this to the crusher operator. The operator would then
by whistle signal, bring in the rest of the workers. \Wen he
could see all of the workers, the operator would then shut down
the equi pnment. This is normal procedure for shutting off the
machine (Tr. 44). Morrison told Ransey to operate under these
procedures (Tr. 45).

On the swing shift of August 12/13, 1987, Ransey was in the
control tower. The evening shift had started at 4:00 or 4:30 p.m
The normal shift lasts 10 hours. The foreman was in and out of
the tower all of the time (Tr. 42, 43).

About 45 mnutes before the end of the shift they were
crushing rock. At this point Superintendent Mrrison came into
view and gave M. Ransey a hand signal to shut off the water. The
signal was given fromthe normal signaling area. Ransey hesitated
when he saw the signal. There was still 30 to 45 m nutes of
production |l eft and he wasn't anticipating a shutdown at that
exact time (Tr. 45, 46). When the water remai ned on, Mrrison
si gnal ed agai n. Ransey had no idea why he should shut down the
wat er but he followed the second direction (Tr. 46, 47). In a
couple of mnutes Ransey could not see the w ndow of the contro
tower in front of him (Tr. 47).

The main function of the water is dust control (Tr. 47).

Ransey agreed that they have operated a few tines w thout
water. If a worker wal ked through the area it is necessary to see
that person to know if he is safe. If an enpl oyee cannot be seen
on the site, the control operator automatically shuts down "rea
qui ck"™ (Tr. 48). There have been occasi ons where Ransey shut down
the equi pnment without signaling (Tr. 49). Ramsey has foll owed
normal procedure by shutting off the nmachi ne and getting al
enpl oyees out in front of the tower (Tr. 49, 50).

On this occasion, after shutting off the water, in two or
three m nutes, Ranmsey couldn't see anything. He |listened but he
heard not hi ng unusual (Tr. 50, 57). About two or three m nutes
el apsed after he shut off the machine (Tr. 51).
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Ransey estimated that five minutes el apsed from when he coul dn't
see at all until he could nmake out shadows and equi prent (Tr.
52). As soon as visibility cleared Mrrison came up to the
control tower and asked Ransey why he had shut down the crusher
Ramsey said he couldn't see. Morrison, who was hostile, told
Ransey that he'd tell himwhen to shut the water on and off (Tr.
54).

Morrison then tore the daily work paper off the wall and
went down the stairs (Tr. 54).

Ransey then ran the crusher (to clean off the accunul ated
material). It took about three to five mnutes to clean the
machi ne (Tr. 55).

Ransey then approached Morrison and asked if he had the
authority to turn the water on and off (as he had been previously
advi sed when he started as an operator) (Tr. 57). In athree to
five mnute conversation, Mrrrison replied that he (Mrrison)
woul d be the one to tell himwhen to turn the water on and off
(Tr. 58, 59). Ramsey then replied that he wouldn't work for him
under these conditions (Tr. 59). Ramsey was trying to get
Morrison to tell himthere was no problem But he would only say
that he'd be the one to tell himwhat to do (Tr. 60). Ransey
repeated that he wouldn't work under those conditions. Mrrison
asked if he was quitting and Ransey replied he was. Ransey felt
if he didn't have this latitude he would quit because it was not
safe (Tr. 60, 61). However, Ransey didn't intend to quit working
for | CC(FOOTNOTE 1) (Tr. 61).
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Ransey and the rest of the crew spent another 15 mi nutes
conpl eti ng normal clean-up work. Ramsey then got in Mrrison's
truck to ride to the bus and eventually home. There was no
conversation between Ransey and Morrison on the way to the bus
(Tr. 61-63).

About 9:30 a.m the follow ng morning Ransey called M ne
Superint endent Hi | debrandt and told hi mwhat had occurred at the
end of the shift (Tr. 65). Hildebrandt said he'd check into it
and get back with him (Tr. 65, 66). Wen he again contacted
Hi | debrandt, about a week | ater, Ranmsey was advi sed by the
conmpany secretary that there was no work available (Tr. 68, 69,
Ex. C-18).

Ransey tal ked to | oader operator Boudreaux and conpany
mechani ¢ Chris Norskog. They concurred with what Ransey had done
(Tr. 70).

Ranmsey subsequently filed a discrimnation conplaint with
MSHA (Tr. 72, 73, Ex. C-5). He also took statenents from conpany
enpl oyees Chris Norskog, Alvin Boudreaux, Hildebrandt and
Morrison (Tr. 75). The Norskog and Boudreaux statenments were
taken at the MSHA inspector's request (Tr. 78, Ex. C-16). Ransey
al so heard the conmpany had been cited for dust problens (Tr. 76,
Ex. C-12).

After he was ternm nated Ransey sought ot her enploynment. He
sent 60 to 70 resun?@les to potential enployers (Tr. 81, 84, Ex.
C-7, C8). He has continued to seek enployment in his field. In
addition, he has held several jobs (Tr. 87-90).

Respondent's Evi dence

CLI FFORD MORRI SON, a person experienced in construction, was
laid off together with the entire crew at the Col osseum site when
the crushing job was finished (Tr. 153, 154).

Morri son, as supervisor, reclassified and gave Ransey a
raise (Tr. 156). He felt the raise was deserved as Ransey was
doing a good job in the short period of time he was there (Tr.
157, 158). After the raise Ransey was receiving the noney crusher
operators were worth (Tr. 158). However, there were a few
unsati sfactory incidents involving Ransey. [These incidents did
not cause Ransey to be discharged.]
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On August 12, 1987, Ransey and Morrison had a di sagreenment over
crusher dust and safety procedures for the crusher (Tr. 158, 159,
Ex. C4).

On this occasion, about ten or fifteen m nutes before the
end of the shift the mners were standing in front of the parts
trailer. At that point Mrrison asked Ransey to shut off the
wat er so they could clean the screens(FOOTNOTE 2) (Tr. 160).

Ranmsey turned the water off and then he turned off the
crusher. Morrison went up into the tower and asked hi m why he had
taken that action. There was no reason to shut off the crusher
because Morrison was standing right below him Mrrison could see
Ramsey and part of the plant. Before he signaled the shutoff of
the water Morrison signaled himto assure the safety of the other
wor kers. Al of the workers were safe and they were standi ng next
to Morrison or they were in the parts van. Ransey coul d have seen
them Morrison agrees that Ransey could have shut down if he
hadn't seen the enployees. This is standard procedure (Tr. 160).

In the tower, when Mrrison asked Ransey why he had shut
down, Ransey said he couldn't see. Mrrison replied that there
was only a little material left to run. It would only take a
m nute. Morrison then tore off the daily log and left (Tr. 161
162).

Morrison finished his paper work and took it to the office.
When he returned Ransey handed him his hard hat and flashlight.
He then said he quit. Mrrison asked if he was going to quit over
alittle bit of dust. Ransey said, "Yes, if it continues."
Morri son wal ked away. The di sagreenent involved turning the water
on or off (Tr. 162, 164). Ransey never argued about turning the
crusher on or off (Tr. 162). Ramsey had the authority to turn it
on or off if there was a safety hazard. This was a standard
procedure (Tr. 163). Ransey requested no further consultations
over the issues. Mirrison was laid off a nonth |ater. Ransey
didn't contact himduring that period (Tr. 163, 164).
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When Morrison hired workers for the crusher crew, none of them
were told that they would have | ong-term enpl oynent. Such
enpl oyment is not standard in the industry. Wen crushing is
conplete the crewis laid off. Ransey wasn't given any reason to
beli eve he'd be kept on when the project was conpleted (Tr. 164).

Morrison told Ransey to shut the water off -- not the
crusher. He was al so standi ng where he could view the dust once
the water was shut off. Morrison could see every bit of the
crusher. Visibility was not reduced to the extent that it was
dangerous. Morrison could also see Ransey in the control tower.
He coul d have signaled himin the tower, even after the water was
shut off, had he wanted to do so (Tr. 165, 166).

Morri son agrees that Ransey was perform ng adequately as an
operat or when Mrrison suggested he receive a raise (Tr. 174).

On Ransey's separation slip Morrison wote "quit" (Tr. 176,
186, Ex. G4, R1).

DI CK NASH, 1 CC s personnel manager, identified certain
records and testified the crusher crew was |aid off Septenber 25,
1986 (Tr. 200-202, Ex. R-1). He further testified concerning the
401(k) plan involving waged enpl oyees as conpared to sal ari ed
enpl oyees (Tr. 211, 212, Ex. C1, R 1). [Discussed under damages,
infra].

ORVI LLE HI LDEBRANDT, |CC s project manager, worked on the
Col osseum job (Tr. 244).

When he hired Ransey he gave hima safety tour which is
standard for all new enpl oyees. On one occasion while running the
| oader, |CC supervisor Brown gave Ransey some instructions.
Ransey felt he was abusing the equi pnent and he might quit
sonetime over that issue. But he still wanted to work sone other
area of the project. Hildebrant believed that Ransey felt he was
probably nore qualified than the foreman. As a result Hil debrandt
felt [Ranmsey] resented the foreman giving himdirections (Tr.

247, 248).

The norning after the August 12th incident Hil debrant
| earned of the conflict between Ransey and Morrison. Ransey said
he'd quit but he would Iike to remain in another position on the
project (Tr. 248). Ransey said he'd return to the crusher if
Hi | debrant woul d aut horize himto have control (Tr. 248).
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Hi | debrant and Morrison tal ked. Mrrison told Hil debrant that
Ramsey had quit over the dust and who was turning off the water
and such (Tr. 249). Hildebrant did return Ransey's call and he
deci ded not to rehire him because of two incidents. These two
i ncidents involved the | oader and the crusher (Tr. 249).(FOONOTE 3)

On Septenmber 8, 1987, an MSHA investigator cane to the plant
and issued citations due to crusher dust(FOONOTE 4) (Tr. 251, 252, EX.
C-12). Hildebrant, in abating the citation, wote a letter to
control the dust fromthe crusher (Tr. 252, Ex. C-15).

Hi | debrant al so testified concerning the conpany's 401(k)
plan (Tr. 254).

Superintendant Hi |l debrant also indicated that Ransey
received a raise; further, he was transferred to a different
position at a later date (Tr. 259).

As a crusher operator a part of Ramsey's duties relate to
when to shut the water and the machine on and off (Tr. 259). The
crusher operator could shut down the machinery if he didn't know
where the workers were |l ocated. In an energency he could al so
shut the water on or off (Tr. 260).

When Ranmsey called Hil debrandt he told himhe had quit
because he had a di sagreenment with Morrrison over the way the
wat er should be shut off or how the dust should be controlled
(Tr. 278). He also stated he would like to work in some other
area of the project (Tr. 278, 279). In addition, he would go back
to the sane position if Hildebrant would give himcontrol of the
crusher (Tr. 279).
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The Col osseum nmine is still operating. Further, mners are using

heavy equi pnent used in the production of gold (Tr. 280, 289).

BEN BROWN was an | CC night shift foreman in the sunmer of
1987. He has since been laid off (Tr. 283, 284).

Brown consi dered Ransey's skill as a | oader operator to be
bel ow average. He further considered Ranmsey to be a poor dozer
operator (Tr. 285).

Brown and Ransey were involved in two conflicts. These
didn't cause Ransey to be term nated. One invol ved Ransey running
the |l oader at half throttle or lower. The other involved | oading
with the front of the bucket rather than the heel. He considered
that Ransey's ability to take orders was poor (Tr. 286, 289).

Brown adnmits Ransey received a raise after two conflicts
bet ween them However, it was Mrrison and not Brown who
recomended the raise (Tr. 288, 289).

CHRI S NORSKOG testified by deposition. Norskog has spent 15
years worki ng around rock crushers (Dep. 5, 6).

Nor skog had to show Ranmsey sonme basic nmatters concerning the
rock crusher (Dep. 8).

Nor skog recalls an argunent between Ransey and Morrison
about whether to fire the crusher up again with or w thout water
Both nen were angry (Dep. 8). Ramsey did not want to fire the
crusher up. Morrison replied he was the boss and he'd fire the
crusher up. Ransey said he was going to quit (Dep. 8, 9). The two
men didn't appear to be acting rationally (Dep. 9). Phillip
Boudr eaux heard |l ess of the argunent (Dep. 9, 10).

There was a little nmore dust than usual when they shut the
wat er off but it was not enough to be dangerous (Dep. 11).

It was standard procedure to let the machi ne run without
water. It would only take a short while to clean the screens.
Ramsey hadn't conpl ai ned about it prior to that time (Dep. 11).
There are other options besides running the equi pment wi thout
wat er but Norskog didn't know if Ranmsey knew about them (Dep. 12,
13).
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Wthin a day or two | ater Norskog refused Ramsey's request to
sign a statenent that it was unsafe to work in the area. However,
Boudr eaux signed the docunment. Norskog | ater gave a statenent to
an MSHA inspector (Dep. 15).

Di scussion on the Merits

The credi bl e evidence adduced by conpl ai nant establi shes
that Ranmsey was engaged in a protected activity when he
conpl ained to his supervisor Mrrison about the dusty conditions
t hat precluded himfrom seeing the workers who were in close
proximty to the crusher. He was thus constructively di scharged
since he has shown that |1 CC created or mmintained conditions so
intol erable that a reasonable mner would have felt conpelled to
resign. One act of discrimnation occurred at the time of the
constructive discharge. A second act of discrimnation occurred
when the conpany refused to rehire Ransey.

| CC contends that Ramsey was not engaged in a protected
activity but merely disagreed with his supervisor about the
crusher operation.

In support of its view, ICC points to several facets of the
case. Specifically, in his conplaint, it is asserted that Ransey
never indicated the dispute with Morrison involved anythi ng ot her
than turning the crusher on or off. (Ransey could do this any
time a hazard devel oped.) Further in support of ICC s positionis
found in MSHA's interview with Mrrison (Ex. C 10, p.4-6).

| reject 1CC s argunents. | question whether any discrepancy
exi sts but the facts here involve a m x of what would occur when
the crusher operator turned off the crusher and/or the water. The
critical point is that Ransey's conplaint was clearly safety
rel ated.

Supporting Ranmsey's testinony is his statement to MSHA. The
statement reads in part as follows:

And on the norning of the 13th which is a continuance
of, you know, the sane shift, we work from5 in the
evening 'til 3 in the norning. It was approxi mately
2:30 and diff, the foreman, wal ked down to, this one
area is kinda designated as a signal area for the nmen
down bel ow where | can see them He wal ked into that
area and signaled ne to shut the water off to the whole
spread
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and | hesitated. He very abruptly notioned again
So | shut it off and within a matter of two to three

mnutes the visibility was just, | mean absolutely
zero. | mean | couldn't, | couldn't see the w ndow
that | was | ooking out of |et alone nonitor the
peopl e, the equi pnent or anything else so | just

shut the feeder and the jaws down which feeds
material to the whole area and the minute that |
felt that there was nothing else through it, just
be noise, | shut the whole spread down and about
seven to ten minutes |ater when everything cleared
enough where a person could see to walk ten feet,
Cliff come boiling up the steps. | nean he was
hostile, attitude and asked nme what the hell | was
doi ng shutting the spread down. | said,

"Well, if I can't see, |I'mdam sure not going

to run anything." | said "Well you know, when

we shut that water off, | can't see nothing."

And he's very, very verbally, | nean | oud.

"I"ve run one of these G D things for so many
years. |I'Il tell you when to shut it down."

And | says "Hey, you know, if |I'm operating the dam
thing, 1've got to have the option whenever | can't see
and | can't see the nen down there to knock her off.
You know, until we can safety operate." And he went
boiling down the steps so | just went ahead and run the
belts clear, what was on them you know, so you don't

| eave them for the next shift and then | went

downstairs and | confronted himagain. | says "Ciff,
you know, under those conditions,” | says "we can't
operate." "God damm it," he says, "I'll tell you when
to run and when not to run." | says "Hey," | said, "if
you're going to be like that," | said "I can't work for
you." | said "l have got to have the option to be able

to shut the damm thing down when we can't see. The
first thing you told me when you hired me was that even
if a mn has got to go to the john, that he's got to
check out with me because |'ve got to be able to see
hi m and know where he's at. And now you tell me that
you're going to tell me when to shut it down and half
the tine you're not even here." | says "Hey," | said
"I"'mnot working for you under those conditions." He
said "Are you
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quitting?" | said "Under those conditions,
you're dam right." And it was the end of the
shift then so we went ahead and fini shed our
normal 3 o'clock clean-up and | got in the
truck with him drove up to the inpound area
nore or |less, and we got in the buses and
everyt hing and went downhill.

(Exhibit R-2, pages 3, 4)

It necessarily follows that | disagree with ICC s view that
t he argument over when and how the screens are cleared is not a
protected activity. For the reasons stated I find that Ransey's
conplaints were safety rel ated

| CC further contends that Ransey's refusal to work was not
based on good faith belief that a hazard existed. This is so
because Ransey had operated the crusher for five weeks and it was
standard procedure to turn the water off so the screens could be
cl eaned. Further, Ransey's failure to voice his concerns for the
safety of fellow enpl oyees (before August 13th) does not support
his position that a hazard exi sted.

| di sagree. The evidencing hearing focused on the events of
August 12th, but in any event ICC s position |lacks nerit.
Ransey's testinony is unrebutted that if an enpl oyee cannot be
seen on the site, the crusher operator automatically shuts down
"real quick" (Tr. 48). Further, there have been tinmes where
Ransey shut down the equi pnent without signaling (Tr. 49).

In addition, on the issue of good faith, Ramsey's testinony
is further supported by Mrrison, Hildebrandt and Norskog.
Morrison, after the confrontation, asked Ramsey if he was going
"to quit over a little bit of dust" (Tr. 162, 164). Morrison also
told Hildebrant that Ransey quit over the dust and an argunent as
to who would be turning off the water (Tr. 249). See al so
separation slip (Ex. C4). The slip, signed by Mrrison, states,
"We had a di sagreenent on the way to run the crusher." Further
Nor skog recall ed an angry argunent between Ranmsey and Morrison
about whether to fire up the crusher again with or wthout water
Ranmsey did not want to fire the crusher up. Mrrison replied he
was the boss and he'd fire the crusher up. Ransey then said he
was going to quit (Dep. pages 8, 9).
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The above evi dence causes nme to conclude that Ransey acted in
good faith and he did not invent a safety conplaint on August
13t h.

I CC further argues that a difference of opinion over a
proper way to performa task are not a protected work refusa
citing Secretary on behalf of Cameron v. Consolidation Coal Co.,
7 FMSHRC 319 (1985).

The evidence shows nore than a difference of opinion. It
shows concern by Ranmsey for the safety of miners at the worksite.
In the instant case the nexus is clear between the conplaint and
possible injury to workers.

| CC asserts that Ransey's work refusal, and his voluntary
"quit", occurred after the end of the shift when the crusher had
been shut down and the belts cleaned.

| agree that it is uncontroverted that Ranmsey quit at the
end of the shift. However, Ranmsey's action was a constructive
di scharge as discussed infra. It is also apparent why Ransey quit
and the tinmng was closely related to the protected activity.

Caneron is not inopposite this view.

It is also ICC s view that Ransey failed to conmuni cate any
hazard to | CC

The thrust of ICC s argunment is that Ramsey and Morrison did
not comuni cate, rather they were "angry," "not listening to each
other" and "excited." Further, when they rode down the hill it is
undi sputed that the two nen did not talk.

It is apparent fromthe record here that the words spoken
enconpassed and comruni cated the safety hazard. Further, by their
very nature safety conplaints often revolve in a heated and
argunent ati ve manner. Conpare, Secretary on behal f of John
Gabossi v. Western Fuels - Utah, Inc., 9 FMSHRC 1481 (1987).

I CC al so states that even if Ransey was engaged in a
protected activity no adverse action was taken against himin
retaliation for the conplaint, citing Pasula, supra; Thurman v.
Queen Anne Coal Co. et al, 10 FMSHRC 131 (1988) and Edwards v.
Aaron M ning Co., 5 FMSHRC 2035 (1983). Further, a single act of
al l eged di scrimnation standing al one woul d not constitute an
aggravated situation which would force a reasonable person to
resign, citing Sinpson v. FMSHRC, 842 F.2d 453 (D.C. Cir. 1988).
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In considering the doctrine of constructive discharge, different
appel l ate courts have different views. For exanple, the Court of
Appeals for the Fourth Circuit requires proof of the enployer's
specific intent to force an enployee to | eave( FOOTNOTE 5). Bristow v.
Daily Press, Inc., 770 F.2d 1251 (1985). The Comnmi ssi on adhered
to this position in Robert Sinpson v. Kenta Energy, Inc., 8
FMSHRC 1034 (1986) .

On the other hand, the Commi ssion's decision in Sinmpson was
specifically reversed by the U S. Court of Appeals for the
District of Columbia, 842 F.2d. 453. The Court reversed the
Conmi ssion and held that the proper application of the |aw
i nvol ves an objective approach to constructive discharge. In
short, the intent of an operator to cause a miner to quit is not
rel evant.

The Court sunmarizes its view that whether conditions are so
intolerable that a reasonabl e person would feel conpelled to
resign is a question for the trier of fact, 842 F.2d at 463.

The Conmi ssion on May 11, 1989, adopted the view of the
Court of Appeals. | am constrained by the Conmm ssion's adoption
of the Court of Appeals decision in Sinpson.

In the instant case two acts of discrimnation occurred.
Ransey was constructively discharged when he quit at the end of
the shift on August 13th. Further, he was discrimnated agai nst
(as was Robert Sinpson) when the conpany refused to rehire him

Vet her the conpany was justified in refusing to rehire
Ranmsey requires a review of conflicting evidence.

Ransey's evidence shows he has had extensive experience in
operating heavy equi pnent. This appears fromthe testinmony of his
background and the resunf@2les he has forwarded to potentia
enpl oyers.
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On the other hand, the operator's evidence indicates Ransey's
skill as a | oader operator was bel ow average to poor. Further, he
was i nexperienced and not conpetent as a crusher operator. In
addition, it was believed Ransey didn't |like to take orders
because he felt he was nore experienced than the foreman. | do
not find ICC s evidence to be credible. If Ramsey was such a poor
worker it seens incredible that he would receive a pay increase
after a short tine on the job. Conpare: Secretary on behal f of
Patricia Anderson v. Stafford Construction Co., 732 F.2d 954
(D.C. Cir. 1984). In any event superintendent Hil debrant
identified two reasons not to rehire. One reason involved
Ransey's claimthat the instructions fromBrown required himto
abuse the | oader teeth (an unprotected activity since it did not
i nvol ve safety). The additional reason was the crusher incident
of Ransey and Morrison (a protected activity).

In sum | CC discrimnated agai nst Ramsey in refusing to
rehire him

| CC al so states that Ransey failed to attenpt to resolve the
conflict. It argues such failure constitutes a bar to recovery.

In support of its position ICC cites Bourque v. Powel
El ectrical Manufacturing Co., 617 F.2d 61 (5th Cir., 1980) and
Ali cea Rosado v. Garcia Santiago, et al, 562 F.2d 114 (1st Cir.
1977) .

Specifically 1 CC contends that Ramsey had two honest
alternatives open to him He could have sinply refused to work
until he discussed the matter with Mrrison's superior, or he
could have made sure all the other enpl oyees were away fromthe
crusher for the final few mnutes required to clean the screens.

The position urged by I CC would i nvoke a new doctrine not
presently contenpl ated under the Mne Act. Further, the cases
relied on by ICC do not arise under the M ne Act.

For the foregoing reasons the conpl aint of discrimnation
filed herein is sustained.

REI NSTATEMENT
Conpl ai nant herein sought to be reinstated (Tr. 22).
If charges of discrimination are sustained then Section

105(c) (3) authorizes reinstatenent of a mner to his former
position with backpay and interest.
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The evidence here is uncontroverted in several respects.

On behalf of 1CC the evidence shows that none of the workers
were given any indication that their job was Iong term Such |ong
termenpl oynent is not standard in the industry. The evi dence
al so shows that the work shift was in fact shut down inits
entirety about a nonth after the Ramsey/ Morrison incident.

On behal f of Ramsey the evidence is uncontroverted that the
Col osseum M ne is still operating. Further, the operator is
presently using heavy equi pnment in the production of gold.

Di scussi on

If a mner has been discrimnated agai nst then he should be
restored, as nearly as possible, to his position as if the
di scrimnation had not occurred.

Accordi ngly, an order of reinstatement to his forner
position as a crusher operator at the Col osseum Mne is
appropriate. If the position of crusher operator is no |onger
avai l abl e (an uncontroverted fact in the record) then conpl ai nant
is to be reinstated to a conparabl e position w thout any |oss of
pay or benefits. Kenneth AL Wggins v. Eastern Associ ated Coa
Corporation, 7 FMSHRC 1766, 1773 (1985).

Damages

The Act provides that a miner should be reinstated to his
former position with backpay and interest.

Ranmsey was constructively discharged on August 13, 1987. He
is entitled to backpay with interest fromthat date until the
date of his reinstatement.

Accordingly, the parties are directed, within 20 days, to
agree on the wage | oss incurred by conplai nant.

In calculating the interest the parties are directed to make
their calculations on the bases of the attached nenoranda from
the Commi ssion's Executive Director dated January 10, 1989, and
April 6, 1989.

Furt her Dammges
A further credibility issue in this case concerns whet her

Ransey is entitled to certain retirenent benefits under the
conmpany's 401(k) retirement plan.
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In connection with this issue Ransey testified that if you are
with the conpany 30 days, an enployee can contribute up to 15
percent of your paycheck. In turn, 1CCwll match the enpl oyee
contribution up to the legal limt allowed by | aw. Ransey asserts
he contributed $553.50 to this plan, as shown by his check (Tr.
91-93, Ex. C-6). Wtness Wallis Hack, a certified public
accountant, testified as to the benefits due Ransey under the
conpany plan (Tr. 127-149, Ex. C1).

| credit the contrary evidence adduced by | CC s personne
manager DI CK NASH. The witness, fanmiliar with the plan, indicates
there is a difference between the 401(k) plan for waged enpl oyees
(such as Ranmsey) as conpared to sal aried enpl oyees (Tr. 211).
Sal ari ed enpl oyees receive a matching contribution up to 50
percent of the first 4 percent of the base salary of that
enpl oyee (Tr. 212). On the other hand, waged enpl oyees receive 75
percent per hour for every hour of straight time and overtine the
enpl oyees work (Tr. 212).

Ranmsey was a waged enpl oyee. The | CC pay stub for Ransey
(for 8/14/87) shows a figure of $553.50 (Ex. C-6). That nunber is
not related to the 401(k) plan but is ICC s matching contribution
under FICA, social security tax (Tr. 215-220). Hourly enpl oyees
do not receive a matching contribution. However, Ransey received
paynment for the 590.5 hours he worked at 75 cents per hour or
$442.88. That ampunt was contributed by ICC to Ransey's persona
accounts.

Di scussi on

Ranmsey is entitled to his lost pay until reinstated.
Further, the pay would include I1CC s 75 cent per hour
contribution for each hour worked by Ransey.

| credit ICC s evidence because a personnel manager woul d
know the benefits the conpany provides its enpl oyees. |ICC s
position is also supported on this issue by the testinony of
Hi | debrandt (Tr. 254).

In addition, Ransey, as a waged enpl oyee of |ess than 14
weeks, woul d not have the requisite expertise to know if he could
participate in ICC s 401(k) plan
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ORDER

Based on the foregoing findings of fact and concl usi ons of
law, I T IS ORDERED:

1. Respondent reinstate conplainant to his position as a
crusher operator, or if the position of crusher operator is
unavail abl e, a conparabl e position.

2. Respondent shall pay to conpl ai nant backpay from August
13, 1987, until conplainant is reinstated. Said backpay shal
bear interest thereon in accordance with the nenoranda attached
to this order.

3. Conplainant shall file a statenment, within 20 days of the
date of this order, showi ng the ambunt he cl ai ns as backpay and
i nterest under paragraph 2 above. Conplainant, within said 20
days, shall also file a statement showi ng the anount he cl ains
for attorneys' fees and necessary | egal expenses.

The foregoing statenment shall be served on respondent who
shal | have 20 days fromthe date of service to reply thereto.

4. This decision is not final until a further order is
i ssued with respect to the anobunt of conplainant's entitlenent to
backpay, attorneys' fees and litigation expenses.

5. If the parties cannot agree a hearing on the issue of
attorneys' fees will proceed as heretofore schedul ed on Cctober
24, 1989, in Las Vegas, Nevada.

John J. Morris

Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. Wiile Ransey stated he didn't intend to quit 1CC, his

actions of turning in his hard hat and flashlight and saying he
"quit" establish that he did, in fact, quit (Tr. 162, 164).

~FOOTNOTE_TWO

2. The screens are cleaned by letting the material hit them
wi t hout the water being turned on. The material chips off the
bui | dup of nmud. By proceeding in this nmanner the m ners do not
have to crawl up inside the equi pment to renove the accumul ati ons
by hand (Tr. 160).

~FOOTNOTE_THREE

3. The | oader incident was when supervisor Brown directed
Ranmsey as to how the | oader should be operated. Ranmsey conpl ai ned
to H |l debrandt and stated this particular use was an abuse of the
| oader teeth (Tr. 246, 247). The crusher incident was the
conflict with Morrison over the pressure dust.

~FOOTNOTE_FOUR
4. The MSHA inspection on Septenber 8, 1987, is entitled to



zero wei ght because it is not shown how the conditions of that
date related to the conditions on the norning of August 12, 1987.

~FOOTNOTE_FI VE
5. The record in this case is devoid of any facts indicating
I CC intended to force Ransey to quit on August 13th.



