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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

LOCAL 1769, DI STRICT 22, COVPENSATI ON PROCEEDI NG
UNI TED M NE WORKERS OF
AVERI CA (UMAR) , Docket No. WEST 87-86-C
COVPLAI NANT

Deer Creek M ne
V.

UTAH PONER & LI GAT COWMPANY,
M NI NG DI VI SI ON,
RESPONDENT

ORDER OF DI SM SSAL
Bef ore: Judge Morris

The United M ne Workers of America, (UWAM), conpl ai nant
herein, filed a conplaint agai nst U ah Power & Light Conpany,
(UP&L), seeking conpensati on on behalf of certain menmbers of
Local Union 1769 by virtue of Section 111(FOOTNOTE 1) of the Federal
M ne Safety and Health Act of 1977, 30 U.S.C. O 801 et seq., (the
"Act").
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| ssues

The issues are whether the settlement agreenent entered into
between the parties should be enforced. If so, UP&L's npotion to
di smi ss the conplaint should be granted.

On the other hand, if UP&L's notion to disnmiss is denied,
and the case goes to a hearing should the miners be required to
refund the nonies UP&L pai d under the terns of the settlenent
agr eement ?

Eval uati on of the |ssues

After the UMM filed its conplaint herein discovery foll owed
and in due course the parties submitted a settlenent agreenment to
the judge. (FOOTNOTE 2) In accordance with the settlenment agreenent UP&L
paid in excess of $25,000 to various mners at the Deer Creek
M ne.

The settl ement agreement included conpensation for 147
m ners. However, the UMM now seeks to abrogate the agreenent and
it clains that 14(FOOTNOTE 3) miners were not included in the
settl ement.

Remedi es Sought
UP&L requests that the settlement agreenment be enforced. It
argues it paid the anbunt due under the agreenent. Accordingly,
the conpl ai nt should be di sm ssed.

If the conplaint is not dism ssed, then UP&L contends that
before the settlenent agreement can be rescinded the m ners nust
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refund to UP&L the amounts paid by virtue of the settlenent with
i nterest.

On the other hand, the UMM argues that granting UP&L's
nmotion to dismss would result in the enforcenment of a settlenent
agreenent that would erroneously exclude fifteen m ners.

The UMM states that some of the issues to be considered at
an evidentiary hearing are whether the parties reached an
agreement and whether the docunent as filed reflects that
agreement and, if not, what is the appropriate renedy in the
case.

The UMMA opposes UP&L's position that if the settl enment
agreenent is rescinded the mners nust repay UP&L. In short, the
UMM asks that the settlement agreenent be reformed to reflect
the actual agreenent reached by the parties. The UMM clains the
actual agreement was for UP&L to pay all idled miners 50 percent
of their | ost wages.

If the UMM' s position is denied then the UMM suggests the
fifteen mners who were excluded fromthe settlenent be all owed
to continue to prosecute their Section 111 cl ai ns.

Affidavits

The affidavits of the representatives of the parties, the
settl enment agreenent and certain uncontroverted evidence on file
herein are depositive of the issues. The affidavits read as
fol |l ows:

AFFI DAVIT OF JOYCE A. HANULA( FOOTNOTE 4)
Upon pain of prejury, | state the foll ow ng:

I, Joyce A Hanula, am a paralegal at the United M ne
Workers of Anerica's (UMM) Legal Department | ocated at
900 15th Street, NW Washi ngton, DC 20005. | have been
enpl oyed as a paral egal for the UMM for approxi mately
13 years.

1. In the course of nmy duties, | regularly investigate
cases and prepare pleadings in matters arising under
the Federal M ne Safety and Health Act (the Act). On
several occasions | have filed cases under section 111
of the Act and have either litigated such cases or
reached settl enment agreenents.
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2. | prepared the UMM s Conpl aint for Conpensation filed
on January 27, 1987, in the above-captioned case. | also
prepared the UMM's First Set of Interrogatories to Utah
Power & Light (UP&L) filed on February 11, 1987.

3. Interrogatories 5a-c and 6a-c concerned the identity
of miners scheduled to work from Novenmber 3 to 10,

1986, the identity of mners who reported unavail abl e

to work during this period and the hourly or daily rate
of pay of each miner. UP&L responded to these
Interrogatories with lists identified as Exhibits A B
and C. (See attached exhibits marked Exhibit A through O

4. Upon receipt of UP&L's answers to the Union's
interrogatories, | called TimMans, counsel for UP&L
and i nfornmed himthat the photocopy of Exhibit A
attached to UP&L's answers was not |egible. M. Mans
informed ne that his copy of Exhibit A was in the sanme
condition and that he would contact UP&L and attenpt to
get a clearer copy. | never did receive another copy of
Exhibit A. M. Means then referred me to Exhibit C and
stated that it was the best list to |look at since it
had the m ners' nanmes and hourly rates of pay.

5. UP&L's Exhibit Bis a work schedul e for Novenber 5,
6, 7, and 10, 1986, but does not cover Novenmber 3 and 4.

6. UP&L's Exhibit Cis a payroll record covering the
period from Novenmber 3 to 10, 1986, which is the period
of time covered by the w thdrawal order which gave rise
to this case

7. On Septenber 28, 1988, on the basis of the payrol
record, | sent John Scott, counsel for UP&L a list of
the nanes of mners enployed at the Deer creek Mne in
Novenber 1986 and their daily rates of pay. | inforned
M. Scott that "I cannot determine fromthe informtion
obtai ned fromyou through discovery what shift each

m ner was scheduled to work . . . and to provide this
information to me as soon as possible in order to

cal cul ate the amobunt of entitlenment for mner." (See
cover letter attached as Exhibit D and list identified
as Exhibit E)

8. On Septenber 29, 1988, M. Scott returned the |ist
and marked beside each miner's nane the initial G (for
graveyard shift), D (for day shift), and A (for
afternoon shift), which represented what shift each

i ndi vi dual worked. A note was al so attached from M.
Scott requesting that | cal
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hi m upon receipt of the list. (See attached Exhibit E).(FOOTNOTE 5)

| called M. Scott and we discussed the list and | informed
himthat the nanes were taken off of the payroll |ist and he
agreed that the payroll list was the best list fromwhich to

extract the nanes of each of the idled mners as well as
their hourly rates of pay. M. Scott also indicated that he
was not certain of what shifts sone individuals worked and
he woul d check with the conpany and | et ne know.

9. A few days later M. Scott suggested that UP&L m ght
offer to settle the case by conpensating only the

m ners who woul d have been scheduled to work in the
specific area described in the Order: the 3rd South
belt entry and adjacent areas. M. Scott said that this
was only a suggestion and not an offer. On October 6,
1988, | transnitted this information to Robert

Jenni ngs, UMM Health & Safety Representative in U abh,
along with Exhibit E which | had previously subnitted
to M. Scott. M. Jennings forwarded the sane to George
Baker, President of Local Union 1769. (See Exhibit F
attached).

10. On Novenber 9, 1988, in preparation for the
Decenber 15, 1988, hearing date, | sent M. Jennings a
list of the names of miners who | believed were
entitled to conpensation should the Union prevail in
the case. The list included the miners' daily rate of
pay, the nunber of days each miner was idled and the
anount of conpensation due each miner. | also sent M.
Jenni ngs a photocopy of Exhibit C (See Exhibit G and
attached list). (FOOTNOTE 6)

11. M. Scott and | continued to discuss the list of
mners | had sent himin Septenber and he advi sed ne
that certain mners on nmy list would not be entitled to
conpensation, even if the Union prevailed in its claim
He supported his contention by directing me to UP&L's
payroll list (attached as Exhibit C) and show ng ne
that certain mners had been fully conpensated during
the period of time for which the Union was clainng
conpensation. That is how the I|ist
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attached to the Settlenent Agreenment (entitled Menbers of
Local Union 1769 Who Are Not Entitled to Conpensation) was
arrived at. (See Exhibit H). Both parties |ooked at the
payroll list and determ ned who actually worked and who
didn't during the period in question.

12. On November 18, 1988, M. Scott and Ms. Chetlin
came to the UMM headquarters to nmeet with Mary Lu
Jordan and nyself, to discuss the case. M. Scott and
Ms. Chetlin had a map of the nmine and expl ai ned the
belt system of the Deer Creek M ne and which areas of
the mine UP&L believed were affected by the wthdrawa
order. M. Scott then proposed a settlenment offer of
conpensating each idled mner one shift of pay, which
he said amounted to approxi mately $20,000. | responded
by saying that the offer would not be equitable because
there were some mners who were idled for the week
whereas others only lost a shift or two of pay and that
it mght create problems if we paid everyone one shift.
However, | told M. Scott that | would present the
offer to the Local Union.

13. After the neeting with Scott and Chetlin, | called
Messrs. Jenni ngs and Baker and i nforned them of UP&L'Ss
offer. Wth the conpany's perm ssion, the Local held a
nmeeti ng, between shifts, at the bathhouse to discuss
the case. It was the consensus of the Local to reject
UP&L's offer and go for everything. M. Baker advised
me of the Local's decision. Messrs. Baker and Jennings
and | discussed a counter proposal. Wat we came up
with was a counteroffer of paying each nmner who was

i dl ed during the week of Novenber 3-10, 1986, one-half
of what they would get if they prevailed in the case,
i.e., if a mner was idled four days he would get paid
for two days.

14. On Decenber 5, 1988, | sent M. Scott a letter
outlining the Union's counter proposal and attaching a
list of what | believed to be the nanes of the miners
who woul d be entitled to conpensation if the Union
prevail ed. (See Exhibit I). This list incorporated
corrections that M. Scott and | had discussed after he
had received the earlier list (Exhibit E) and conpared
it to the payroll list. Exhibit |I therefore had del eted
certain people who had not |ost any wages and adj usted
anmounts of pay for others. M. Scott called me and we
reviewed Exhibit I while we were on the phone, by again
conparing it to the payroll record. On the basis of the
payroll record he again pointed out that certain

i ndi vidual s should be renmoved, and certain information
regardi ng rates of pay, period of idlenent, and anmount
due shoul d be adjusted. | noted the requested changes
and, after referring to the payroll record, confirmed
my agreement while we were on the phone. (See
handwitten changes to Exhibit 1).
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15. On Decenber 8, 1988, M. Scott hand-delivered a letter
confirmng UP&L's acceptance of the Union's counter
proposal . (Exhibit H). | signed the agreenent believing
that all miners affected by the order were |isted.

16. In |late Decenber 1988, | received a call from
George Baker, President of Local Union 1769, informng
me that there were four mners who were not on the |ist
(Exhibit H) but who were entitled to conpensati on.
called M. Scott and inforned himof this matter and he
said "okay we will pay these four mners but no nore."”
Si mul t aneousl y, George Baker approached Dave Lauri ski
managemnment personnel at UP&L, and told himfour people
had been onmitted fromthe list. M. Lauriski told M.
Baker that he would pay them provided he didn't come up
with any other nanes. M. Baker informed M. Laurisk
that he would not agree to sign anything because nore
nanmes coul d have been left off the list. Later in the
week, M. Baker discovered that 10 nore nanes had been
onmtted and agai n approached M. Lauriski. M. Laurisk
i nformed M. Baker that he would not pay any of them

17. On January 10, 1989. | informed M. Scott of the

om ssion of the 14 miners and requested that these

m ners be paid. (FOOTNOTE 7) These m ners had been ni stakenly
omtted from Exhibit H because | had relied on the
payroll list (Exhibit C to conpile the |ist of
claimants. | had no reason to believe the payroll 1ist
(Exhibit C) would not provide me with all the nanmes of
peopl e who woul d have been schedul ed to work during the
week in question. The list is not linmted to people who
recei ved paynent that week, it also contains the nanes
of individuals who received no paynent and were
therefore idled for the week. Mreover, in our

di scussions M. Scott and | referred to the payrol

list to verify whether an individual should be renoved
as a claimnt, or to determ ne how nmuch a particul ar

i ndi vi dual was owed. In these discussions, M. Scott
never mentioned nor referred me to Exhibits A or B

18. When | signed Exhibit Hit was nmy understanding
that all the miners who had been idled during the tine
the closure order was in effect would be conpensated
for one
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hal f of the |ost wages clainmed. | believed UP&L was oper -
ating under the sane assunption when we signed the agreenent.

AFFIDAVIT OF JOHN T. SCOTT, |11
JOHN T. SCOTT, |11, having been duly sown, deposes and says:

1. | ama nenber of the law firmof Crowell & Moring where
have practiced | aw since 1979.

2. As of June 28, 1988, | becane the |l awer at Crowell &
Moring responsi ble for handling the above-capti oned case.

3. During the course of settlenment negotiations, the United
M ne Workers of Anerica ("UMM") was to conpile a list of mner
conpl ai nant s.

4. |1 told Joyce Hanula of the UMM that, in calculating the
amount of each nminer's claim the payroll list (Exhibit Cto
Attachnment 1 to UP&L's Brief) could be used to show which miners
had al ready been paid and the miners' rates of pay.

5. Once the UMM had conplied its list, | used the payrol
list to verify that mners identified by the UMM had not al ready
been paid in the normal course.

6. Aside fromthe statenment described in Paragraph 4, supra,
I made no further representations to anyone at the UMM about how
the data furnished in UP&L's interrogatory answers (Attachnent 1
to UP&L's Brief) should be evaluated, what the |lists of nanes
attached to those interrogatory answers (Exhibits A, B and Cto
Attachnent 1 to UPL's Brief) represented, the interrelationship
of the three lists, or whether the UMM should rely on any one
list as a basis for identifying clai mants.

Further affiant sayeth naught.
AFFI DAVI T OF THOVAS C. MEANS
THOVAS C. MEANS, having been duly sworn, deposes and says:

1. | ama nenber of the law firmof Crowell & Moring where
have practiced | aw since 1978.

2. Fromthe tinme this conpensation claimwas filed unti
June 28, 1988, | was the |l awyer at Crowell & Mring responsible
for handling the above-captioned case.

3. On March 23, 1987, | served on Joyce Hanula of the United
M ne Workers of Anerica a copy of Respondent's Answers to
Conpl ai nants' First Set of Interrogatories.
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4. | have reviewed Attachnment 1 to UP&L's Brief in Support of
Motion to Disnmiss. Wth the exception of the red circles around
certai n names, which have been subsequently added to illustrate
the points made in the UP&L Brief, which this affidavit
acconpani es, Attachment 1 is a true and correct copy of the
i nterrogatory responses which | served on Ms. Hanula on March 23,
1987.

5. Attachnent 1 contains three separate lists of miners
whi ch were supplied to the UMM in response to specific
interrogatories. Beyond the terns of the interrogatory answers,
made no further representations to anyone at the UMM about how
the date should be eval uated, what these |lists represented, the
interrelationship of these lists, or whether the UMM should rely
on any one list as a basis for identifying claimnts or
ot herw se.

6. During the Spring of 1987, in a tel ephone conversation, |
requested Ms. Hanula to identify for me the miners whom she
claimed were entitled to conpensation in order to evaluate the
claimfor settlenment purposes. She advised ne that she would have
to consult with the Local and get back to ne, but she never did.

Further affiant sayeth naught.
SETTLEMENT AGREEMENT

The settlenent agreenent is in the formof a letter from M.
John T. Scott, 111, counsel for UP& to Ms. Joyce Hanul a
representative of the UMM. The letter, dated Decenmber 8, 1988,
was signed the same date by Ms. Hanula. The letter agreenent
(filed with the Commi ssion on Decenber 15, 1988) reads as
fol |l ows:

Dear Joyce:

This letter sets forth the ternms of the agreement between
the United M ne Wirkers of America ("UMM") on behalf of Loca
Union 1769 and Utah Power & Light Conpany, M ning Division
("UP&L") to settle and term nate this conpensati on proceedi ng.

1. Attached as Exhibit Ais a list of all claimants in this
proceedi ng. UP&L shall pay to each listed claimnt the amount of
conpensati on specified for that clai mant.

2. UP&L shall endeavor to nake the payments to clai mants by
Decenber 25, 1988, and in any event shall do so by Decenber 31
1988. UP&L shall deduct fromthe anount paid to each claimnt the
ampunt UP&L is required by local, state or federal |aw and any
col l ective bargaining agreenent to withhold from such paynent.
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3. Paynments to the claimnts shall term nate any obligations of
UP&L, and the UMM shall, after receiving notice from UP&L t hat
paynments have been nade, imrediately file a notion with the
Conmi ssion to withdraw its conpl aint.

4. This agreenent is entered into for purposes of
settlenent, in order to permt the parties to conserve resources
and to avoid the expense of protracted litigation. UP&L's
agreenent to make the specified paynments does not constitute any
admi ssion of liability to the UMM or to any clai mant under
Section 111 of the Federal Mne Safety and Health Act of 1977.

If you accept these terms, please sign this letter bel ow and
return it to nme. | will then comunicate the settlenent to ALJ
Morris, and advise UP&L to make the necessary arrangenents to see
the m ners are paid.

Si ncerely,
/1sl/l John T. Scott, 111

Agreed: /s/ Joyce A. Hanul a
Date: 12/8/88

Attached to the letter is a seven page |list containing the
nanmes of 147 miners who are identified by nane. Further, a daily
rate is shown for each mner as well as the days idled (ranging
from1l to 5 days). A further colum shows the ampunt due each
nm ner .

Jurisdiction

The undersigned judge has jurisdiction to consider the
i ssues presented herein by virtue of Sections 111 and 113(d) (1)
of the Act, 30 U.S.C. 0O 821, 823(d)(1).

Di scussi on

Pendi ng herein is UP&L's nmotion for the judge to reconsider
his ruling denying UP&L's nmotion to disnss the conpensation
conpl ai nt.

The Conmi ssion has recently restated its view that the
oversi ght of proposed settlenents is an inportant aspect of the
Commi ssion's adjudicate responsibilities under the Mne Act, and
such discretion is, in general, commtted to the Comm ssion's
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sound discretion. Secretary of Labor, Mne Safety and Health

Admi nistration (MSHA) and United M ne Workers of Anerica v.
Birchfield Mning Conmpany, WEVA 87-272, August 21, 1989 slip. op,
at 3.

It is apparent in this case that the di spute between the
parties arose after a settlenent agreenent had been executed and
after UP&L had paid the miners in accordance with the terns of
t he agreenent.

The UMM argues that the parties intended that all claimnts
woul d receive 50 cents on the dollar in settlement of the case
In support of its position the UMM relies on the affidavit of
Ms. Hanul a and supporting exhibits.

Contrary to the UMM' s views UP&L expressly denied that any
m ner was entitled to any conpensati on under Section 111
(Pleadings filed in the case and paragraph 4 of settlenent
agreement) .

According to the UMM: the Union and UP&L realized that
there would be a factual dispute in this case as to the area of
the mne that was idled as a result of the order. The Union
mai ntai ned that the order had the effect of idling the entire
m ne, while UP&L contended that any idlenent under Section 111
was limted only to the area described in the order

UP&L's initial approach to settling the case was to offer to
pay only those nminers who had been assigned to work in the area
described in the Order. (Hanula affidavit at para. 9). Upon
further discussion between the parties, however, and
consi deration of the payroll records, UP&L and the Union realized
that under that approach, the people who had lost little or no
wages as a result of the order would be the only ones to receive
paymnent .

Upon realization of that fact, the settlenment discussions
shifted toward the possibility of providing some paynent to al
the idled miners, no matter which area of the m ne they had been
assi gned. UP&L proposed paying all the affected m ners one shift
of pay, which UP&L cal cul ated woul d amount to approxi mately
$20, 000. (Hanula affidavit para. 9). The Union rejected that
proposal and pointed out that paying everybody one shift would
mean that sonme nminers would be nmade al nost conpl etely whol e,
while sonme mners would receive only a small portion of the
anount of wages they had lost. The Union proposed instead that
everyone receive 50¢ on the dollar. (Hanula affidavit at para. 13
and 14). This was agreed to by UP&L. Unfortunately, when the
parties reduced their agreement to witing they did not include
14 (or 15) of the miners who would have been schedul ed to work
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during the period in question, but who did not work, and were
therefore entitled to a settlenent. The UMM asserts the om ssion
of the mners was due to a nutual mstake in the conpilation of
the list of clainmants.

The UMM argues: because the parties reached an agreenent
that all the idled mners would be paid 50 cents on the dollar
but failed to express it properly in the witten docunent, the
appropriate renmedy is for the Conm ssion to reformthe docunent
to express the agreenent of the parties.

In support of its position the UWM relies on Restatenent,
Second, Contracts 0O 155, 0O 157, O 158, National Presto
I ndustries, Inc., v. United States, 338 F.2d 99 (U. S. Court of
Clains 1964, cert. denied 380 U S. 962 (1965).

| reject the UMM' s position. The cases relied on by the
UMM general ly involve contract cases. However, a nmore specific
body of | aw addresses settl enent agreenents. Such agreenents can
only be rescinded if they are based on nutual m stake, Callen v.
Pennsylvania R R, 332 U S. 625, 630 (1948).

In this case there was no mutual mistake. If a m stake
occurred it was unilateral on the part of Local 1769 or the UWA
A unilateral mstake forns no basis for a rescission. Md-South
Towing Co. v. Har-Wn, Inc., 733 F.2d 386 (5th Cr. 1984);
Cheyenne- Arapaho Tri bes of Indians v. United States, 671 F.2d
1305, (Ct. C 1982); In Re Sand N Surf, Inc., 13 B.R 384 (E. D
Pa. 1981).

Further, there can be no nutual m stake as to the nunber of
mners entitled to conpensati on because on this issue the parties
conprom sed.

It has been noted by Corbin in Contracts as foll ows:

[Where the parties are consciously disputing an issue
and agree upon a compromise in order to settle it, they
are making no mstake as to the matter at issue and
thus settled. There must be a mistake as to matters
that were not at issue and were not conprom sed in
order that the settlement nay be avoi dable on the
grounds of m stake, 6 Corhbin, Contracts [0 1292 (1963)

Finally, conpronise nmeans that both sides namke concessions
to arrive at an enforceable agreement "without regard to what the
result mght, or would have been, had the parties chosen to
litigate rather than settle. Swift Chemical Co. v. Usamex
Fertilizers, Inc., 490 F. Supp. 1343, 1355-56 (E.D. La. 1980).

The UMM has requested that the judge hold a hearing and
order that the 14 excluded m ners be conpensat ed.
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Even if a m srepresentation or nutual m stake occurred then the
remedy is to rescind the settlement agreement, not rewrite it.
This is because the agreenment is in effect nullified. See M dwest
Petrol eum Co., v. United States Departnent, 760 F.2d 287 (Tenp
Emer. Ct. App. 1985); Saunders v. General Services Corp., 659
F. Supp 1042 (E.D. VA. 1986).

Since UP&L has already performed its side of the agreenent
it necessarily follows that the nonies it paid out would have to
be returned with interest. Litigation could then be resumed over
whet her any miner is entitled to conpensation. In short, the
judge cannot declare the 14 (or 15) miners nmust be paid wthout
i nposing an entirely new and different settlement agreenent on
UP&L. In sum the miners of Local 1769 cannot retain the fruits
of the settlement agreenent and at the sane tine seek additiona
conpensati on.

The UMM al so asserts that the scope of the hearing should
al so address the issues of why UP&L failed during discovery to
di scl ose the names of 14 (or 15) mners excluded fromthe answers
to interrogatories.

A strident dispute has arisen over this issue. UP&L
vigorously asserts it properly answered the interrogatories and
it denpnstrates the veracity of its position by circling the
nanmes of said miners inits answers to interrogatories.

The judge declines to convene a hearing for an irrel evant
i ssue. Even if the judge assumes UP&L did not disclose the nanes
of all miners it is nevertheless apparent that the UMM did not
rely on UP&L's answers to interrogatories. Specifically, inits
proper representation of Local 1769 it asked the |ocal union
"regardi ng any changes, additions, etc. on the list" (See UWA
letter and attached list of November 9, 1988 attached to this
order; sane as Exhibit Gin Hanula affidavit).

Prior thereto, on Cctober 6, 1988 the UMM al so requested
Local 1769 to verify the names of mners who worked in the 3rd
south belt entry and adj acent areas on the date in question. (See
letter of October 6, 1988 attached to this order; sane as Exhibit
F in Hanula affidavit).

Subsequently the UMM al so subnmitted to UP&L its |ist of the
i ndividuals entitled to conpensation (See |etter of Septenber 28,
1988 attached to this order; sane as Exhibit D in Hanula
affidavit).

The law is clear and no citation of authorities is necessary
to establish that the courts favor conproni se of disputed clains.
This case was settled when Ms. Hanul a signed the settlenent
agreenent on Decenber 8, 1988
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Sanctions

UP&L asserts(FOOTNOTE 8) that the UMM' s conduct viol ates
Commi ssion Rule 6, 29 C F.R [O 2700.6. Accordingly, UP&L seeks an
award of expenses and attorneys fees in defending UMWA' s basel ess
effort to abrogate the settlenent agreenent.

UP&L's notion to inpose sanctions is denied. See Rushton
M ni ng Conpany, 11 FMSHRC 759 (May 1989).

For the reasons stated herein the followi ng order is
appropri ate:

ORDER

1. Respondent's notion to reconsider the order of May 12,
1989 (denying respondent's nmotion to disnmiss the conplaint) is
grant ed.

2. Upon reconsideration and for the reasons stated herein
respondent's notion to disnmiss is granted.

3. The conpl aint for conpensation herein is dism ssed.

John J. Morris
Adm ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE

1. "Sec. 111. If a coal or other mne or area of such mne
is closed by an order issued under section 103, section 104, or
section 107, all mners working during the shift when such order
was i ssued who are idled by such order shall be entitled,
regardl ess of the result of any review of such order, to ful
conpensation by the operator at their regular rates of pay for
the period they are idled, but for not nore than the bal ance of
such shift. If such order is not terminated prior to the next
working shift, all miners on that shift who are idled by such
order shall be entitled to full conpensation by the operator at
their regular rates of pay for the period they are idled, but for
not nmore than four hours of such shift. If a coal or other mne
or area of such mne is closed by an order issued under section
104 or section 107 of this title for a failure of the operator to
conply with any mandatory health or safety standards, all mners
who are idled due to such order shall be fully conpensated after
all interested parties are given an opportunity for a public
hearing, which shall be expedited in such cases, and after such
order is final, by the operator for lost time at their regul ar
rates of pay for such time as the mners are idled by such
closing, or for one week, whichever is the | esser. Whenever an
operator violates or fails or refuses to conply with any order
i ssued under section 103, section 104, or section 107 of this
Act, all mners enployed at the affected nine who woul d have been
wi t hdrawn from or prevented fromentering, such mne or area
thereof as a result of such order shall be entitled to ful
conpensation by the operator at their regular rates of pay, in



addition to pay received for work performed after such order was
i ssued, for the period begi nning when such order was issued and
endi ng when such order is conplied with, vacated, or term nated.
The Commi ssion shall have authority to order compensation due
under this section upon the filing of a conplaint by a mner or
his representative and after opportunity for hearing subject to
section 554 of title 5, United States Code.

~FOOTNOTE_TWO
2. The extended procedural history of this case is attached
to this order of disn ssal

~FOOTNOTE_THREE
3. The file indicates possibly 15 mners may have been
i nvol ved. (See Hanul a affidavit paragraphs 16, 17).

~FOOTNOTE_FOUR
4. This affidavit was filed and anended by letter on Apri
24, 1989.

~FOOTNOTE_FI VE
5. The affidavit footnote reads:

Exhibit E as sent to M. Scott included only the nanes
of the enployees and their hourly rates of pay. The handwitten
informati on regarding daily rates of pay, nunber of days idled
and amount due each clai mant was added after M. Scott indicated
what shift each m ner worked.

~FOOTNOTE_SI X
6. The affidavit footnote reads:

The attachnment to Exhibit G as sent to M. Jennings did
not include my handwritten figures.

~FOOTNOTE_SEVEN
7. The affidavit footnote reads:

Since | informed M. Scott that 14 miners were omtted
fromthe list, another mner informed M. Baker that his name was
onmitted fromthe Settlenment Agreenment. Therefore the total nunber
of miners omtted fromthe payroll list is 15 not 14. The reason
why M. Scott was not inforned earlier of the om ssions is that
the UMM headquarters were closed for the Christmas holidays from
Decenber 26, 1988 to January 2, 1989.

~FOOTNOTE_EI GHT
8. The request is contained in Footnote 6 of UP&L's bri ef
filed April 11, 1989.



