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FEDERAL M NE SAFETY & HEALTH REVI EW COVM SSI ON
WASHI NGTON, D. C.
Sept enber 7, 1989

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 89-111
Petitioner A.C. No. 36-07230-03557
V. Bail ey M ne

CONSCL PENNSYLVANI A COAL

COVPANY,
Respondent
DECI SI ON
Appear ances: Nanci A. Hoover, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner; Mchael R Peelish,
Esqg., Consol Pennsyl vania Coal Conpany,
Pi tt sburgh,
Pennsyl vani a, for Respondent.
Bef or e: Judge Merlin

This case is a petition for the assessnment of a civil penalty for
an alleged violation filed by the Secretary of Labor against Conso
Pennsyl vani a Coal Conpany, under the Federal M ne Safety and Health Act
of 1977, 30 U.S.C. [0820. An evidentiary nearing was held on July 11, 1989.
The parties have filed post-hearing briefs.

Citation No. 3083738 dated January 4, 1989, charges a violation of
30 C F.R [O75.1100-2(e)(2) for the followi ng condition or practice:

"A fire extinguisher and 240 I b of rock dust
was not provided for an electrically operated water
punmp | ocated 100 feet outby the face of the No. 1
return entry in the 5 B Section."”

30 CF.R [75.1100-2 provides in pertinent part as follows:

75.1100-2 Quantity and location of firefighting
equi pnment .

(a) working sections. (1) Each working section
of coal mnes producing 300 tons or
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nmore per shift shall be provided with two portable
fire extinguishers and 240 pounds of rock dust in
bags or other suitable containers; waterlines shal
extend to each section |oading point and be equi pped
with enough fire nose to reach each working face
unl ess the section | oading point is provided with
one of the foll ow ng:

(i) Two portable water cars; or
(ii) Two portable chemical cars; or

(iii) One portable water car or one portable
chem cal car, and either (a) a portable

f oam generating machine or (b) a portable

hi gh- pressure rock-dusting machine fitted
with at | east 250 feet of hose and supplied
with at | east 60 sacks of rock dust.

* * * *

(b) Belt conveyors. 1In all coal nnes,
waterlines shall be installed parallel to the
entire length of belt conveyors and shall be
equi pped with firehose outlets with val ves at
300-foot intervals along each belt conveyor and
at tailpieces. At |least 500 feet of firehose
with fittings suitable for connection with each
belt conveyor waterline systemshall be stored
at strategic |ocations along the belt conveyor
Waterlines may be installed in entries adjacent
to the conveyor entry belt as long as the outlets
project into the belt conveyor entry.

(c) Haul age tracks. (1) In mnes producing
300 tons of coal or nore per shift waterlines shal
be installed parallel to all haul age tracks using
mechani zed equi pment in the track or adjacent entry
and shall extend to the |oading point of each working
section. Waterlines shall be equi pped with outl et
val ves at intervals of not nore than 500 feet, and
500 feet of firehose with fittings suitable for
connection with such waterlines shall be provided
at strategic locations. Two portable water cars,
readily available, may be used in lieu of waterlines
prescri bed under this paragraph
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(d) Transportation. Each track or off-track
| ocompti ve, self-propelled man-trip car, or
personnel carrier shall be equipped with one
portable tire exti ngui sher

(e) Electrical installations. (1) Two portable
fire extinguishers or one extinguisher having at
| east twice the mninmum capacity specified for a
portable fire extinguisher in [O75.1100-1(e) shall be
provi ded at each permanent electrical installation

(2) One portable fire extingui sher and 240 pounds

or rock oust shall be provided at each tenporary
el ectrical installation.

At the prehearing conference counsel for both parties agreed to
several stipulations which were placed on the record at the hearing
hel d the next day. These stipulations are as foll ows:

(1) The operator is the owner and operator of the Bailey M ne
| ocated i n WAshi ngt on, Pennsyl vani a;

(2) The operator and the mne are subject to the jurisdiction of
the Federal M ne Safety and Health Act of 1977;

(3) The administrative |aw judge has jurisdiction over this case
pursuant to Section 105 of the Act;

(4) In the two-year period prior to May 27, 1989, the m ne had no
known vi ol ati ons of the standard contested in this case;

(5) The size of the operator is reflected by the foll ow ng data:

(i) The m ne enploys approxi mately
370 underground and service enpl oyees;

(ii) Annual production is approxi mtely
4,659, 479 tons;

(iii) The operator operates 33 m nes;

(iv) The annual production of all the operator's
mnes is approximtely 49,776,000 tons.
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(6) The alleged violation was abated within the required tine period;

(7) Inposition of a penalty herein will not affect the operator's
ability to continue in business;

(8) The punp in issue was a tenporary electrical installation within
the neani ng of the mandatory standard,;

(9) Firefighting equipment at the |oad center satisfied the
requi renent of Section 75.1100-2(a), which is not at issue in this case.

The pertinent facts are as follows: The cited punp was in a return
entry several hundred feet inby the |oad center ("A" on Joint Exh. 1, or
11-12). This location was on the working section but the punp was not
within sight of the load center (Tr. 33, 71). The punp received its power
fromthe | oad center and was used to punp water fromthe section which had
wat er but was not especially wet (Tr. 73-75). No firefighting equi pment
was | ocated ac the punp (Tr. 18). The punp was energized (Tr. 17).

It is the operator's position that because the firefighting equipnent
at the load center satisfied the requirements for such equi pment on the
wor ki ng section and because the punp was on the working section, there was
no violation. The operator argues that having met its obligations under
subpar agraph (a) of 0O 75.1100-2 which sets forth the firefighting equi pnent
required on the working section, it need do no nmore. The Secretary, on the
ot her hand, maintains that although the operator has satisfied subparagraph
(a), it must also provide the firefighting equiprment specified by
subpar agraph (e) for tenporary electrical installations.

I conclude the Secretary's position is correct. The parties have
agreed that the punp is a tenporary electrical installation within the
meani ng of the mandatory standard. Stipulation No. 8 1/. Moreover, the
stipulation accords with general practice and usage. Thus the term
"tenporary installation" is defined as:

An installation nade for a limted tine only,
generally in the area between the | oading point and
the working face, but also in other |ocations where
portable or nobile equipment is installed for a
limted tinme.
1/ Much of the operator's brief appears at odds with this stipulation,
into which it freely entered. The stipulation is binding in this case.
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A tenporary installation is limted to a period of
si x nonths. BuM nes Coal -M ne Inspectors' Mnual
June 1966, pt. 3-18e, p. 53.

Dictionary of Mning Ternms, U S. Bureau of Mnes (1969), p. 1127.

The vari ous subparagraphs of [O75.1100-2 set forth requirenents
for firefighting equi pnent by |ocation and type of machinery. In
absence or evidence to the contrary, | believe the health and safety
purposes of the Act are best served by insisting that every requirenent
of the standard applicable by its ternms to a given situation, be fulfilled.
The operator's w tnesses agreed that except for subparagraph (a) other
subpar agraphs of 0O75.1100-2 should be read together in cunul ative fashion
Thus the mne foreman testified that if a punp such as the one in this
case were located in the belt entry, it would have to satisfy not only
subpar agraph (b) regarding firefighting equipnent in a belt entry, but
al so subparagraph (e) with respect to tenporary electrical installations
(Tr. 74-75). He also stated the sanme would be true with respect to a punp
in a haul ageway that is governed by subparagraph (c) (Tr. 74-75). The
operator's foreman asserted that the dual requirenents could be inmposed
on tenmporary punps in belt entries and haul ageways because such punps
m ght be further away from firefighting equi prent than they would be on
a working section. | do not find this argunment persuasive. The foreman
himsel f admitted that a tenporary punp on a working section could be
several hundred feet fromthe firefighting equi pnent required by
subparagraph (a) (Tr. 78). Mreover, once certain subparagraphs of
(075.1100-2 are read and applied together where is no basis in th
wordi ng or structure or the mandatory standard to nake an exception for
subpar agraph (a) so that where it applies, nothing el se does.

The MSHA Policy Manual is not binding but in appropriate instances
it my serve as a guide in interpreting a nmandatory standard. U S. Steel
10 FMSHRC 1138 (1988), U.S. Steel, 5 FMSHRC 3 (1983), Al abama By- Products,
4 FMSHRC 2128 (1982). However, the 1988 Manual, is of no use here. The
manual states that a permanent electrical installation referred to in
section (i) of subparagraph (e) is electric equipnent expected to remain
in place for a relatively long or indefinite period or tine. |Itens of
el ectric equi pment consi dered permanent are listed and those pieces which
shoul d not be considered permanently installed are also identified.
However, the manual does not define or specify what equi pnment qualifies
as a tenporary electrical installation under section (ii). The fact that
sonet hi ng shoul d not be considered a permanent electrical installation does
not nmean it thereby beconmes a tenporary installation. It nmay be neither
| agree with the inspector's testinmony that certain types of equi pment
under ordinary circunmstances do not qualify as
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installations (Tr. 45). |In any event, the parties have agreed that the
cited punp was a temporary electrical installation. 1In addition, the
manual provides that firefighting equi pnent required for wel ding under
subpar agraph (g) of [O75.1100-2 may be satisfied by the equi pment required
by subparagraph (a) for the working section. (Solicitor's Brief p. 8).
The manual gives no rationale for the exenption it allows under (g).

Nei ther the Solicitor nor operator's counsel makes nention of the fact
that prior to 1978 the manual all owed the same exenption for tenporary
installations under (e) as for welding under (g). Since the nmandatory
standard is the same under the 1977 Act as it was under the 1969 Act, the
reason for the manual change regardi ng subparagraph (e) is not apparent.
In this respect also the manual is deficient. However, as set forth above,
the decision in this case is based upon a schematic interpretation of the
mandat ory standard.

In light of the foregoing, | conclude there was a violation

The evidence shows that the absence of the required firefighting
equi pnment created the danger an individual could be overcone by snoke
or electrical shock (Tr. 20-21). However, on the day in question
met hane was within permissible [imts and nothing was wong with the
purmp (Tr. 23, 32, 41). Therefore, | conclude gravity was only noderate.

The Conmmi ssion has set forth specific criteria for establishing
whet her or not a violation is significant and substantial. Cenent
Di vi sion, National Gypsum Co., 3 FMSHRC 872 (1981), Mathis Coal Co.,
6 FMSHRC 1 (1984). As set forth above, the violation presented a discrete
safety hazard, but the evidence does not show a reasonable likelihood the
hazard would result in injury. The inspector first testified that an
injury could happen or was a possibility (Tr. 20, 22). When pressed about
"reasonabl e |likelihood" the inspector's subsequent statenment that it was
reasonably |ikely, is unconvincing since he prem sed that concl usion upon
met hane which he adnitted was not at dangerous |evels, upon a defect in
the punp when there was no defect, and upon dust concerning which there
was no testimony (Tr. 22-24). 1In light of the foregoing, | conclude the
vi ol ati on was not significant and substanti al

The inspector adnmitted that he had not previously discussed the need
for firefighting equi pnent at tenporary punps with the mine foreman or the
operator's safety supervisor (Tr. 91). The inspector said he had called to
safety people who traveled with him (Tr. 91). 1In the prior two years no
citations had been issued for this type of violation. Although MSHA i s not
in any way estopped, these circunstances do affect the degree of fault. |
concl ude negligence was m ni nmal .
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The post hearing responses have been reviewed. To the extent they
are inconsistent with this decision they are rejected.

A penalty of $50 is assessed.
ORDER

It is hereby ORDERED that the operator pay $50 within 30 days from
the date of this decision.

Paul Merlin
Chi ef Admi nistrative Law Judge

Di stribution:

Nanci A. Hoover, Esq., Ofice of the Solicitor, U S. Departnent of Labor,
Room 14480- Gat eway Bui |l di ng, 3535 Market Street, Philadel phia, PA 19104
(Certified Mil)

M chael R Peelish, Esq., Consol Pennsylvania Coal Conpany, Consol Pl aza,
1800 Washi ngton Road, Pittsburgh, PA 15241 (Certified Mil)

M chael H. Hol land, Esq., UMMA, 900 15th Street, N W, Washington, DC 20005
(Certified Mil)



